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1. Introduction

The energy sector plays a critical role in achieving the EU’s climate, consumer protection, and
energy security goals.! However, the proliferation of environmental claims made by gas and
electricity suppliers has created a high risk of greenwashing, particularly when fossil-fuel-
based activities are presented as “climate-neutral”, “green”, or “aligned with net-zero
pathways”.

Consumers are increasingly exposed to marketing claims that:

— portray gas as “clean”, “sustainable”, or “transition-friendly”, without disclosing its full
climate impact, also considering the entire supply chain;

— present product- or company-level climate commitments (e.g., “net zero by 2050”) that
rely heavily on carbon offsetting, while continuing investment in fossil fuel extraction
and infrastructure;

— imply that continued use of gas-based heating is climate-responsible, discouraging
consumers from switching to electrified and renewable-based solutions (e.g., heat

pumps, solar panels).

This study analyses the legality of these environmental claims in the energy sector under the
requirements of Directive 2005/29/EC concerning unfair business-to-consumer commercial
practices in the internal market (“UCPD”) in its current form.? It also analyses the legality of
these claims under the UCPD as amended by the Empowering Consumers for the Green
Transition Directive (EU) 2024/825 (“ECGTD”).?

This study consists of three main sections. First, it analyses the environmental and societal
impacts of the energy sector and the current and projected roles of fossil fuel companies. In
addition, the study identifies five types of the most common and harmful environmental claims
in the energy sector and briefly discusses the role of the energy customer in the green transition
(section 2). Second, the study gives a clear and concise overview of the current and forthcoming
legal framework (UCPD; ECGTD), including how this general framework (lex generalis)
interacts with specific energy legislation (lex specialis) (section 3). Thirdly, this study provides
an in-depth analysis of the illegality of five different categories of the most common and
harmful environmental claims in the energy sector under the current and forthcoming legal
framework (section 4). Finally, the main findings of the study are presented (section 5).

'TPCC, ‘Climate Change 2014: Synthesis Report’ (Assessment Report 5, 2014) 45-46.

2 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-
to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives
97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No
2006/2004 of the European Parliament and of the Council (2005) OJ L 149/22 (Unfair Commercial Practices
Directive) (hereafter: “UCPD”).

3 Directive (EU) 2024/825 of the European Parliament and of the Council of 28 February 2024 amending
Directives 2005/29/EC and 2011/83/EU as regards empowering consumers for the green transition through better
protection against unfair practices and through better information (2024) OJ L 2024/825 (Empowering Consumers
in the Green Transition Directive) (hereafter: “ECGTD”).



2. Environmental claims in the energy sector in context

2.1 The environmental and societal impact of the energy sector

Each year, fifty billion tonnes of greenhouse gases are ‘emitted’, a number that includes fugitive
emissions (e.g., accidental methane leakages during oil and gas extraction).* The energy sector
is the single largest contributor to global greenhouse gas emissions, emitting 38.4
gigatonnes of CO; equivalents in 2022, and is therefore a central driver of climate change.’
The energy sector encompasses all activities involved in the production, transformation,
delivery, and use of energy. This includes the extraction and refining of fuels, the generation of
electricity and heat, the transmission and distribution of energy, and the combustion of energy
carriers across end-use sectors, such as transport, buildings, and industry. Electricity and heat

generation account for the largest share of the energy sector’s emissions.’

Global greenhouse gas emissions by sector

This is shown for the year 2016 - global greenhouse gas emissions were 40.¢ billion tonnes C0O.eq

The energy sector relies heavily on fossil fuels. Fossil fuels represented the lion’s share of the
total energy supply in the EU in 2023. According to data from Eurostat, petroleum products
were the main source of energy in that supply (37.7%), followed by gas (20.4%).” Solid fuels
such as various types of coal, peat, and oil shale, which are generally the most polluting sources

4 Hannah Ritchie, ‘Sector by sector: where do global greenhouse gas emissions come from?” (Our world in data,
18 September 2020) <https://ourworldindata.org/ghg-emissions-by-sector>.

5 International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update) 20; Climate watch, ‘Historical GHG Emissions’ (Climate watch) <https://www.climatewatchdata.org/ghg-
emissions>; This statistic is aligned with numbers reported in IPCC, ‘Climate Change 2023: Synthesis Report’ (6™
Assessment Report, 2023) 44.

¢ Mengpin Ge, Johannes Friedrich, Leandro Vigna, ‘Where Do Emissions Come From? 4 Charts <Explain
Greenhouse Gas Emissions by  Sector’ (World Resources Institute, 5 December 2024)
<https://www.wri.org/insights/4-charts-explain-greenhouse-gas-emissions-countries-and-sectors>.

7 Eurostat, ‘Shedding light on energy in Europe — 2025 edition’ (Eurostat 2025)
<https://ec.europa.eu/eurostat/web/interactive-publications/energy-2025#energy-consumption=. The
International Energy Agency estimates the following numbers for the European region, which also includes
countries such as the United Kingdom and Ukraine: petroleum products (33%), gas (24%), and coal (11.7%), see
IEA, ‘Europe - electricity’, <https://www.iea.org/regions/europe/electricity>.
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of energy on both a global and local scale,® accounted for 10.6%.° Of the total energy available
in the EU, 67% was consumed by end-users such as households and industry becoming final
energy consumption. The remaining 33% can be attributed to losses and non-energy uses (e.g.,
bitumen). According to Eurostat, fossil fuels make up the bulk of final energy consumption.
The direct use of petroleum products accounted for the largest share of final energy
consumption (37%), with gas (20%) and solid fuels (mostly coal, 2%) making up smaller
shares.!'”

The domestic generation and distribution of electricity (i.e., electricity production within the
EU) is another important factor in the transformation of the total energy available. In 2023, 23%
of the final energy consumption was electricity from various sources. Renewable energy
(44%) and fossil fuels (31%) were the leading sources in electricity production.'' The fossil
fuel sources for 2023, at the EU level, can be broken down as follows: gas (17% of total
terawatt-hours of electricity produced), coal (11.7%), petroleum products (1.4%), and others
(1.6%).!> Even though renewable energy and electrification are growing rapidly and have a
larger market share than fossil fuels in the EU, fossil fuels still account for approximately 30%
of total electricity generation in the EU.!* This structural dependence on fossil fuels, both in
the direct pathway to final energy consumption and in the indirect pathway via electricity
production, explains why the energy sector is still the single largest contributor to global
greenhouse gas emissions.

According to the World Resources Institute, nearly three-quarters of global emissions stem
from the extraction and combustion of fossil fuels.!* Specifically, the International Energy
Agency estimates that in 2023, solid fuels accounted for 28% of total energy available
worldwide and 44% of energy-related greenhouse gas emissions from fuel combustion alone;
petroleum products accounted for 30% and 33%, respectively; and gas accounted for 23% and

8 For example, even though according to the International Energy Agency coal represented only 14% of the energy
sources used for domestic electricity generation within the European region, which is larger than the EU, in 2023,
the burning of coal represented 58% of total CO; emissions from power generation (which in turn in their totality
account for 30% of total energy-related CO; emissions). In comparison, the percentage of gas in the generation of
electricity was 18.6%, leading to 32.9% of total CO, emissions from power generation, see IEA, ‘Europe -
electricity’, <https://www.iea.org/regions/europe/electricity>.

9 Eurostat, ‘Shedding light on energy in Europe — 2025 edition’ (Eurostat 2025)
<https://ec.europa.ecu/eurostat/web/interactive-publications/energy-2025#energy-consumption=>.

10 1bid.

1 Ibid.

12 These numbers have been calculated by the Council of the EU based on the Eurostat dataset, see Council of the
EU, ‘How is EU electricity produced and sold?” (Council of the EU 17 February 2026)
<https://www.consilium.europa.eu/en/infographics/how-is-eu-electricity-produced-and-sold/>. The International
Energy Agency estimates the following numbers for the European region, which also includes countries such as
the United Kingdom and Ukraine: gas (18.6%), coal (14%), and oil (1.4%), see IEA, ‘Europe - electricity’
<https://www.iea.org/regions/europe/electricity>.

13 Ember Energy data provides detailed data on the share of electricity generation in the EU for 2025: gas (16,7%),
coal (9,18%), other fossil fuels (3,09%). Ember, ‘Electricity data explorer-Electricity generation’ (Ember
Electricity Data Explorer, ember-energy.org)

4 Mengpin Ge, Johannes Friedrich, Leandro Vigna, ‘Where Do Emissions Come From? 4 Charts Explain
Greenhouse Gas Emissions by Sector’ (World Resources Institute, 5 December 2024)
<https://www.wri.org/insights/4-charts-explain-greenhouse-gas-emissions-countries-and-sectors=>.
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21%, respectively.!> Thus, fossil fuels contribute significant shares of energy-related
emissions.

Those energy-related emissions come at a price. Scientific consensus is unequivocal: limiting
global warming to 1.5°C requires a rapid and sustained transition away from fossil fuels
and toward ‘low-emissions sources of energy’ (i.e., ‘clean energy’, including ‘renewable
energy’).!® Renewable energy refers to energy derived from naturally replenishing sources
such as solar, wind, hydropower, geothermal, and sustainably sourced biomass.!” Its impact on
climate change is far lower than that of fossil fuels because it avoids combustion- and leakage-
related greenhouse gas emissions, as well as fugitive emissions. Renewable energy sources, a
specific subset of ‘low-emission sources of energy’, have a key role to play in that transition,
given their cost-effectiveness'® and energy-effectiveness, particularly when coupled with
‘direct electrification’'®>° Renewable energy, particularly electricity generated by wind and
solar photovoltaic technologies, is projected to be the cornerstone of decarbonization efforts.
The urgency of societal transition was reaffirmed at COP28, where governments revisited the
commitments of the Paris Agreement and highlighted the practical steps needed to reduce
emissions at the pace required by climate science.?!

Given the remaining reliance on fossil fuels of the energy sector, its decarbonization is all the
more urgent. Reliance on coal, oil, and gas is incompatible with global climate goals, making
the further restructuring of the energy system indispensable.??> The International Energy

5 IEA, ‘Greenhouse Gas Emissions from Energy Data Explorer’ (I[EA 22 October 2025)
<https://www.iea.org/regions/europe/electricity>.

16 IPCC, ‘Climate Change 2023: Synthesis Report’ (6" Assessment Report, 2023) 21. See also United Nations,
‘Renewable  energy — powering a safer and prosperous future’  (United  Nations)
<https://www.un.org/en/climatechange/raising-ambition/renewable-energy>; International Energy Agency, ‘Net
Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023 update) 13-14.

17 United Nations, ‘What is renewable energy?’ (United Nations) <https://www.un.org/en/climatechange/what-is-
renewable-energy>.

18 Viewed from the angle of ‘levelized cost of electricity’, a measure that is useful to inform policy yet not without
limitations, the costs of technologies to generate renewable energy have come down steadily. They now provide
unprecedentedly cheap electricity. It is no coincidence that investments in, for example, solar photovoltaic panels
have grown explosively. Regarding the price of these ‘renewable technologies’, see Max Roser, ‘Why did
renewables become so cheap so fast?’” (Our world in data, 1 December 2020) <https://ourworldindata.org/cheap-
renewables-growth>, Regarding the growth of investments, see International Energy Agency, ‘Energy Technology
Perspectives 2024’ (2024) 36-37.

19 “Direct electrification’ refers to the use of electric end-use technologies such as battery-electric vehicles or heat
pumps. Those technologies do not require an intermediary as an energy carrier such as hydrogen. Generally, direct
electrification makes more efficient use of electricity, because conversion losses can be avoided and the associated
end-use technologies are more efficient in and of themselves.

20 In the ‘Net Zero Roadmap’ of the International Energy Agency the low-emission sources of energy, specifically
electricity, besides renewables are nuclear, fossil fuels with carbon capture, utilisation, and storage (CCUS),
hydrogen, and ammonia.

21 United Nations, ‘Report of the Conference of the Parties serving as the meeting of the Parties to the Paris
Agreement on its fifth session, held in the United Arab Emirates from 30 November to 13 December 2023’
FCCC/PA/CMA/2023/16/Add.1 <https://unfcce.int/sites/default/files/resource/cma2023 16a01E.pdf> 3; United
Nations, ‘COP28 signals beginning of the end of the fossil fuel era’ (United Nations)
<https://www.un.org/en/climatechange/cop28>.

22 In June 2024, the United Nations Secretary-General emphasized that the oil and gas industry remains the leading
source of rising emissions, directly threatening global efforts to stay below 1.5°C or even 2°C of warming. He
reiterated that avoiding catastrophic climate impacts will require a global phase-out of fossil fuels and urged
governments, media, and technology platforms to stop promoting fossil fuel companies. His statement reflects a
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Agency’s ‘Net Zero Emission Roadmap’ provides a detailed pathway for transforming the
global energy sector in line with climate objectives.>’ The roadmap stresses that fossil fuel
use must decline sharply if the world is to avoid the worst environmental impacts of climate
change. In the words of the agency itself: “The path to net-zero emissions is narrow: staying
on it requires immediate and massive deployment of all available clean and efficient energy
technologies” ** That statement echoes the warning of the IPCC that “/t/here is a rapidly
narrowing window of opportunity to enable climate resilient development”, requiring near-term
responses.?’ Key milestones in the International Energy Agency’s roadmap include phasing out
coal power in OECD countries by 2030 and nearly fully decarbonizing the power sector by
2035. Emissions from oil and gas production must reach zero by 2040, with no new
investments in fossil fuel infrastructure and a sustained annual decline in oil and gas
output. At the same time, renewable energy capacity must triple by 2030 — driven primarily
by a sixfold expansion of solar and wind power — so that clean energy becomes the dominant
global supply by mid-century.?® These numbers also broadly align with the 2030 and 2050
targets set forward in EU legislation and the new 2040 interim targets currently being
negotiated, with a political agreement already being reached.?’

One of the main pillars — if not the most important one — of the International Energy Agency’s
Net Zero Emissions Roadmap is electrification.”® Energy intensity improvements achieved,
among others, by efficiency gains from switching from fuel use to electricity, make a critical
contribution to emissions reductions. The electrification of end uses is one of the primary
drivers of decarbonization, as electricity can be converted into energy services much more
efficiently than incumbent fossil-fuel-based technologies. Conventional fossil fuel systems,
such as oil and gas furnaces, operate with efficiencies typically around 70-90%, meaning a

growing international acknowledgment that continued fossil fuel combustion is incompatible with a stable climate
and a healthy environment: Antonio Guterres, ‘Secretary-General’s special address on climate action “A Moment
of Truth™ (New York, 5 June 2024) <https://www.un.org/sg/en/content/sg/statements/2024-06-05/secretary-
generals-special-address-climate-action-moment-of-truth-delivered>.

23 International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update).

24 Ibid., 14.

25 [PCC, ‘Summary for Policymakers. Climate Change 2023: Synthesis Report. Contribution of Working Groups
I, II and III to the Sixth Assessment Report of the Intergovernmental Panel on Climate Change,
<https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6 _SYR SPM.pdf>, 25.

26 International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update).

27 Arts. 1 and 4 Regulation 2021/1119/EU of 30 June 2021 establishing the framework for achieving climate
neutrality and amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (‘European Climate Law’) (2021)
OJ L243/1, 8-11; Art. 3 Directive 2018/2001/EU of 11 December 2018 on the promotion of the use of energy from
renewable sources (recast) (2018) OJ L328/82, 105-106 (hereafter ‘RED-III 2018/2001°; Art. 1 Commission,
‘Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU) 2021/1119
establishing the framework for achieving climate neutrality” COM(2025)524 final, 12; European Commission,
‘The European Green Deal — Striving to be the first climate-neutral continent’ (European Commission)
<https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/european-green-deal _en>; Proposal for
a Regulation amending Regulation (EU) 2021/1119 establishing the framework for achieving climate neutrality
<https://law-tracker.europa.eu/procedure/2025_524?lang=en>.

28 International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update) 14 (“Ever-cheaper renewable energy technologies give electricity the edge in the race to zero. Our
pathway calls for scaling up solar and wind rapidly this decade, reaching annual additions of 630 gigawatts (GW)
of solar photovoltaics (PV) and 390 GW of wind by 2030, four-times the record levels set in 2020.”).
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significant portion of the energy is lost as waste heat.?’ In contrast, the International Energy
Agency remarks that battery-electric vehicles are two- to four times more efficient than
current internal combustion engine vehicles, heat pumps are three- to five times more
efficient than fossil-fuel furnaces, and induction stoves are about twice as efficient as gas
stoves.>* The ‘Net Zero Emission Roadmap’ of the Agency relies on the rapid uptake of battery-
electric vehicles in transport and heat pumps in the residential sector.>!

Moreover, the particulate matter that is released through the burning of fossil fuels not only
generates a direct negative environmental impact, but it also has a direct and dangerous impact
on human health.?? In 2023, approximately 182.000 deaths in the EU were attributable to long-
term exposure to fine particulate matter at concentrations above the WHO guideline level of
Sum/m>33 Air pollution related health harms have been identified as a major public health
concern by the European Commission, as reflected in the revised Ambient Air Quality
Directive.** The use of gas in the home is moreover particularly problematic. Recent studies
have shown that gas stoves in typical kitchens release harmful levels of indoor pollution,
whereas electric alternatives can reduce greenhouse gas emissions, improve indoor air quality
and protect health.*® The use of gas in the home can still be considered medically unsafe.

Finally, the use of fossil fuels in the energy sector spurs more than just the climate crisis. Recent
events in Europe and the world underscore the geo-economic and geo-political
vulnerabilities that also result from fossil fuel dependency.’® The EU energy crisis following
Russia’s military aggression against Ukraine, starting in 2022, has revealed how volatile fossil
fuel markets can destabilise economies and intensify social pressure. The EU is sensitive to
events that affect and disrupt global energy markets, as it is a net importer. In 2023, the EU
produced only 42% of its energy, with 58% imported from non-EU countries.’’ As
explained earlier, about 70% of the energy consumed in the EU came from fossil sources in

2 Solar Impulse Foundation and European Commission, ‘Energy Efficiency: the silent money maker’ (2025) 62.
30 International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update) 117.

3 bid., 117.

32 See Shweta Narayan and others, ‘Cradle to Grave: The Health Toll of Fossil Fuels and the Imperative for a Just
Transition (2nd edition)’ (2025) Global Climate & Health Alliance <https://climateandhealthalliance.org/cradle-
to-grave-the-health-toll-of-fossil-fuels-and-the-imperative-for-a-just-transition-2nd-edition/>.

33 Joana Soares, and others ‘Assessing the environmental burden of disease related to air pollution in Europe in
2023 Eionet Report — ETC HE 2025/8” (2025) European Topic Centre on Human Health and the Environment
<https://doi.org/10.5281/zenodo.17658760>.

34 Recital 20, Directive (EU) 2024/2881 of the European Parliament and of the Council of 23 October 2024 on
ambient air quality and cleaner air for Europe (recast), OJ L, 2024/2881.

35 Carlo Luiu and others, ‘Reducing health risks of gas cooking” (2025) WM-Net Zero,
<https://doi.org/10.25500/pure.bham.258583195>; Nate Seltenrich, ‘Clearing the Air: Gas Stove Emissions and
Direct Health Effects’ (2024) 132(2) Environ Health Perspect. 022001; WM-NET Zero

36 Ibid., 21.

37 Eurostat, ‘Shedding light on energy in Europe - 2025 edition’ (Eurostat 2025)
https://ec.europa.eu/eurostat/web/interactive-publications/energy-2025#energy-consumption.
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2023, of which almost 90% is imported.*® The monetary value of imported fossil fuels
amounted to close to 375 billion euros in 2024.%

The EU’s objective of achieving net-zero emissions by 2050 reflects a broader recognition
that it is not merely environmental protection that requires decisive scaling-up of renewable
energy in combination with a rapid reduction in the use of fossil fuels.** The EU
acknowledges that energy security and affordability are also important goals, among others,
in its REPowerEU plan for affordable, secure, and sustainable energy, which has now been
turned into EU law.*! Expanding clean energy sources protects consumers from fossil-fuel price
shocks while reducing the energy sector’s overall ecological footprint.*> Energy independence
from Russia specifically requires a rapid reduction in gas use. The EU is strongly tied to
Russia due to gas pipeline infrastructure. The EU has partly achieved the envisioned reduction.
Between 2021 and 2024 the EU’s demand for gas has declined by 19%.*> Moreover, the volume
of gas imported by the EU from Russia has dropped from 157.1 billion cubic meters in 2021 to
38 billion cubic meters in 2025.* Still, the EU has not yet weaned itself fully from Russia.
Moreover, it remains reliant on others as gas is now increasingly sourced elsewhere. Where
human rights abuses and violations in Russia* and an unjustified war*® at the footstep of the
EU merit heightened attention to the continued use of gas, the goal of energy security requires
a broader perspective. For example, the EU imports not only large quantities of liquified
natural gas (LNG) but also a sizable amount of petroleum products from the United States
of America.*’

The clear pathway towards energy security is the diversification and expansion of
homegrown clean energy production.*® A coordinated expansion of wind and solar power,

38 Report from the Commission, State of the energy union report 2025, Brussels 6 November 2025, COM(2025)
667 final, 6.

3 Ibid., 1 and 6.

40 Regulation (EU) 2021/1119 of 30 June 2021 establishing the framework for achieving climate neutrality and
amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (‘European Climate Law’), OJ L 243; European
Commission, ‘The European Green Deal — Striving to be the first climate-neutral continent’ (European
Commission) <https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/european-green-deal_en>.
41 See Regulation (EU) 2026/261 of 26 January 2026 on phasing out Russian natural gas imports and preparing
the phase-out of Russian oil imports, improving monitoring of potential energy dependencies and amending
Regulation (EU) 2017/1938, OJ L, 2026/261, 2.2.2026, ELI: <http://data.europa.eu/eli/reg/2026/261/0j>.

42 Fabio Penetta, ‘Greener and cheaper: could the transition away from fossil fuels generate a divine coincidence?’
(Rome, 16 November 2022)
<https://www.ecb.europa.cu/press/key/date/2022/html/ecb.sp221116~c1d5160785.en.html>.

4 Council of the EU, ‘Where does the EU's gas come from?’ (Council of the EU 20 February 2026)
<https://www.consilium.europa.eu/en/infographics/where-does-the-eu-s-gas-come-from/>.

4 Ibid.

45 See in that regard Council Regulation (EU) 2024/1485 of 27 May 2024 concerning restrictive measures in view
of the situation in Russia, OJ L 1485.

46 See in that regard Parliamentary Assembly of the Council of Europe, Resolution 2605 (2025) - Legal and human
rights aspects of the Russian Federation’s aggression against Ukraine.

47 For example, the EU-US trade deal establishing a framework for fair, balanced and mutually beneficial
transatlantic trade and investment announced on 27 July 2025 has been paused following the decision of the United
States Supreme Court in Learning Resources, Inc. v. Trump, 607 U.S. (2026) on the tariffs set by president Donald
Trump and the reaction thereto of the president.

48 Report from the Commission, State of the energy union report 2025, Brussels 6 November 2025, COM(2025)
667 final, 7. See also: Ursula von der Leyen, President of the European Commission, ‘Speech by President von
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https://www.ecb.europa.eu/press/key/date/2022/html/ecb.sp221116~c1d5160785.en.html
https://www.consilium.europa.eu/en/infographics/where-does-the-eu-s-gas-come-from/

supported by green hydrogen has strong potential to enhance energy security while advancing
decarbonization.*’ The International Energy Agency also notes that efficiency gains from
electrifying end-uses of energy bolster energy affordability and security.’® Those efficiency
gains mean that less energy input is needed to produce the same output (e.g., heat, where a heat
pump delivers three to four units of heat for every unit of electricity consumed). For example,
replacing fossil-fuel furnaces with renewable energy systems such as heat pumps can cut energy
use by up to two-thirds while reducing reliance on volatile gas and oil markets."!

However, this path towards a more resilient EU is not without its own challenges.
Renewable technologies also rely on globalised supply chains for critical materials and
components.®? In 2023, just under 15% of the EU’s solar photovoltaic panels were produced
domestically.>® Imports, mainly from China and Southeast Asia, cover the bulk of the growing
demand for this technology. Similarly, the EU battery sector is strongly dependent on third
countries.>® Thus, a greater degree of energy independence in the EU requires the growth
of domestic industries, to which the EU institutions are committed.>> Of particular importance
is the transition to a circular economy, in which the critical resources found in solar panels
and batteries can be ‘re-used’ — in a broad sense — on EU soil to ensure their useful lifespans
are maximized.>® The EU has a strong manufacturing capacity for heat pumps.

Clean energy production differs drastically from fossil-fuel-based production with respect
to energy security. Fossil fuels are consumable commodities that must be continuously
extracted, transported, traded, and combusted. A defining characteristic is that they are depleted
upon use. This creates a structural dependency on ongoing extraction and global supply chains.
In contrast, renewable technologies are capital-intensive yet long-lasting infrastructure
assets, with a positive impact on energy resilience. Once installed, they generate energy over
extended lifetimes (e.g., typically 20 to 30 years for solar photovoltaic panels). While renewable

der Leyen at the Summit on the Future of Energy Security’, (Speech at the Summit on the Future of Energy
Security, London, 24 April 2025, <https://ec.europa.eu/commission/presscorner/detail/en/speech 25 1117>;
Emanuele Bonini, “Jorgensen: "EU needs to significantly scale up renewable electricity generation"”, eunews 11
March 2026 <https://www.eunews.it/en/2026/03/11/jorgensen-eu-needs-to-significantly-scale-up-renewable-
electricity-generation/>.

4 Apoorv Lal, Massimo Tavoni, Nathan Preuss and Fenggi You, ‘Aligning EU energy security and climate
mitigation through targeted transition strategies’ (2026) 17 Nature Communications 875.

50 International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update) 116-118.

51 Solar Impulse Foundation and European Commission, ‘Energy €ffici€ncy: the silent money maker’ (2025) 62.

52 The manufacturing of several of the major renewable energy technologies is highly geographically concentrated
in China. According to the International Energy Agency China held around 85-98% of battery manufacturing
capacity, depending on the component, 80-95% of that for solar photovoltaic panels, 50-65% for wind, just under
60% for electrolysers and close to 40% for heat pumps at the end of 2023, see International Energy Agency,
‘Energy Technology Perspectives 2024’ (2024) 47.

>3 International Energy Agency, ‘Energy Technology Perspectives 2024° (2024) 214.

3 As mentioned, China held around 85-98% of battery manufacturing capacity, depending on the component, at
the end of 2023, see International Energy Agency, ‘Energy Technology Perspectives 2024° (2024) 47.

3 Regarding solar photovoltaic panels, see, for example, Communication from the Commission - EU Solar Energy
Strategy, COM/2022/221 final. Regarding batteries, see, for example, Communication from the Commission —
Battery booster strategy, C/2025/8950, OJ C C/2026/682.

% The EU acknowledges that need as well. See, for example, Communication from the Commission — Battery
booster strategy, C/2025/8950, OJ C C/2026/682.
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systems may currently depend on imports and thus on foreign actors, these dependencies are
front-loaded at the installation stage. Once deployed, renewable systems operate largely
autonomously from external markets.>’

2.2 The current and projected roles of fossil fuel companies

Fossil fuel companies remain the backbone of the energy sector. They are no strangers to
slowly shifting markets.’® The energy sources in their portfolio (e.g., coal, oil, gas, biogas)
have varying climate impacts.

Gas is a fossil fuel composed mostly of methane extracted from underground deposits.>
While it burns more cleanly than coal or oil (i.e., it emits fewer local air pollutants and less
greenhouse gas), gas still emits substantial amounts of CO2 when burned. Importantly, its
production, transportation, distribution, and use also result in leaks of the potent
greenhouse gas methane, which can have detrimental effects on the climate that are on par
with or even worse than those of coal and oil extraction and use.®® That effect is so significant
that the International Energy Agency stresses that “/r/educing methane emissions from oil and
gas operations is among the most cost-effective and impactful actions that governments can
take to achieve global climate goals.”"

Biogas (and its upgraded form, biomethane) is produced through the anaerobic digestion
of organic waste, such as food scraps or manure. When purified to pipeline quality,
biomethane can substitute directly for gas, but with far lower net climate impact because it
recycles biological carbon and can prevent methane emissions that would otherwise occur from
decomposing waste.®? However, biogas systems must still manage leakage, scaling up remains

37 For example, a single journey by a large container ship filled with solar PV modules can provide the means to
generate electricity equivalent to the amount generated from the natural gas onboard more than 50 large LNG
tankers, or the coal onboard 100 large ships. IEA, ‘Renewables 2025° (2025) 78.

>8 Historic global changes with regard to the sources of energy are illustrated well by this graph on the website Our
World in Data (https://ourworldindata.org/grapher/global-energy-substitution?stackMode=relative). By way of
example: in 1965 coal accounted for 30.9% of global primary energy consumption. In 2024 that number had
dropped to 24.6%. Mind the relativity of those numbers. In absolute terms the world has never burned more coal
than in 2024 (45850,54 terawatt-hours compared to 16177,69 terawatt-hours in 1965).

% Currently ‘methane gas’ or ‘natural gas’ is the prevalent form of gas consumed. The adjective ‘natural’
distinguishes methane gas, which is ‘naturally occurring’ in the sense that deposits of methane gas can be found
in the earth’s crust, from the previously popular coal gas, which needed to be manufactured.

0 Directorate-General for Energy, ‘5 things you should know about biogas and biomethane’ (European
Commission, 9 October 2025) <https://energy.ec.europa.eu/news/5-things-you-should-know-about-biogas-and-
biomethane-2025-10-09 en>; See MIT Climate Portal Writing Team, ‘How much does natural gas contribute to
climate change through CO, emissions when the fuel is burned, and how much through methane leaks?’ (Climate
Portal, 17 July 2023) <https://climate.mit.edu/ask-mit/how-much-does-natural-gas-contribute-climate-change-
through-co2-emissions-when-fuel-burned>; Union of Concerned Scientists, ‘Environmental Impacts of Natural
Gas’ (Union of Concerned Scientists, 9 May 2023) <https://www.ucs.org/resources/environmental-impacts-
natural-gas>.

o International Energy Agency, ‘Driving Down Methane Leaks from the Qil and Gas Industry’ (2021) 2 and 6. At
the same time, the gas industry cannot today reliably measure the methane leaked across the value chain.IEA,
‘Global Methane Tracker 2025° (IEA 7 May 2025) 24.

2 Directorate-General for Energy, ‘5 things you should know about biogas and biomethane’ (European
Commission, 9 October 2025) <https://energy.ec.europa.eu/news/5-things-you-should-know-about-biogas-and-

11


https://ourworldindata.org/grapher/global-energy-substitution?stackMode=relative
https://energy.ec.europa.eu/news/5-things-you-should-know-about-biogas-and-biomethane-2025-10-09_en
https://energy.ec.europa.eu/news/5-things-you-should-know-about-biogas-and-biomethane-2025-10-09_en
https://climate.mit.edu/ask-mit/how-much-does-natural-gas-contribute-climate-change-through-co2-emissions-when-fuel-burned
https://climate.mit.edu/ask-mit/how-much-does-natural-gas-contribute-climate-change-through-co2-emissions-when-fuel-burned
https://www.ucs.org/resources/environmental-impacts-natural-gas
https://www.ucs.org/resources/environmental-impacts-natural-gas
https://energy.ec.europa.eu/news/5-things-you-should-know-about-biogas-and-biomethane-2025-10-09_en

a challenge, and large-scale feedstock sourcing can introduce its own sustainability
challenges.®®> While efficiently burned biogas is better than fossil counterparts for climate crisis
mitigation, its impact is still greater than that of renewable alternatives, even under the
best-case scenario. For example, as noted before, heat pumps are significantly more efficient
than fossil-fuel furnaces at generating heat. If the processes of extracting and burning gas and
biogas occur under less-than-ideal conditions, the additional emissions tip the scales further in
favour of renewable alternatives.

Life-cycle greenhouse gas emissions from solar and wind technologies are considerably
lower than those from technologies powered by combustion-based natural gas and coal.
Thus, from cradle to grave, coal-fired electricity, e.g., releases about 20 times more GHGs per
kilowatt-hour than solar or wind electricity (based on median estimates for each

technology)®*:

Table 1. Median Published Life Cycle Emissions Factors for Electricity
Generation Technologies, by Life Cycle Phase

Ongoing

Generation One-Time Ongoing N One-Time S
Technology | Upstream | Combustion | Ll Downstream CRRCES
ombustion
EPRI 2013
Biomass MR — NR MR 52 Renewable Electricity
Futures Study 2012
Kim et al. 2012
Photovoltaic® ~28 — ~10 ~5 43 Hsu et al. 2012
NREL 2012
Concentrating 20 _ 10 053 28 Burkhardt et al. 2012
Solar Power® ’
Geothermal 15 — 6.9 0.12 37 Eberle et al. 2017
Hydropower 6.2 — 1.9 0.004 21 DOE 2016
Ocean NR — NR NR 8 IPCC 2011
Wind- 12 — 0.74 0.34 13 DOE 2015
Pumped-
storage 30 — 1.8 0.07 74 DOE 2016
hydropower
Lithium-ion 37 _ NR 34 33 Nicholson et al. 2021
battery
Hydrogen 27 — 25 19 38 Khan et al. 2005
fuel cell : :
Nuclear® 2.0 — 12 0.7 13 Warner and Heath 2012
Natural gas 0.8 389 71 0.02 486 O’ Doncughue et al. 2013
Qil NR NR NR NR 840 IPCC 2011
Coal <5 1010 10 <5 1001 Whitaker et al. 2012

biomethane-2025-10-09_en>; European Commission, ‘Biomethane’ (Energy, Climate Change and Environment)
<https://energy.ec.europa.eu/topics/renewable-energy/bioenergy/biomethane_en>.

6 JEA Bioenergy, ‘The Role of Biogas and Biomethane in Pathway to Net Zero’
<https://www.ieabioenergy.com/wp-content/uploads/2022/12/2022 12 12-IEA Bioenergy_position-

paper Final2.pdf>; EFSA Panel on Biological Hazards (BIOHAZ), ‘Risk to public and/or animal health of the
treatment of dead-in-shell chicks (Category 2 material) to be used as raw material for the production of biogas or
compost with Category 3 approved method’ 2015 EFSA journal
<https://efsa.onlinelibrary.wiley.com/doi/10.2903/.efsa.2015.4306>.

% Life cycle greenhouse gas emissions from electricity —generation, September 2021
<https://docs.nlr.gov/docs/fy210sti/80580.pdf>.
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Conscious of current political views, market trends, and even legal liabilities (e.g., the
Milieudefensie v. Shell case) pushing towards the ever-growing use of such renewable
alternatives, fossil fuel companies are now attempting to reinvent themselves as ‘energy
companies’ that are committed to incorporating renewable energy into their energy mix.
A good case in point is the rebranding of ‘Total’ as ‘TotalEnergies’.

Although investments in and use of renewable energy sources have risen, global greenhouse
gas emissions from fossil fuel use continue to increase in absolute terms.% The default
business model of large oil and gas companies still consists of expanding the extraction and
sale of fossil fuels, directly contradicting the Paris climate goals.®® Even as those companies
promote small ‘green’ initiatives, any advertising they make for their brand also continues
to stimulate consumption of their main offering of fossil fuel products (i.e., “carbon lock-
in”).” In the same vein, a continued lock-in of fossil fuels hinders the transition towards a
more resilient EU energy market via the expansion of renewable energy technologies. A
lock-in that would entrench the gas distribution system would be particularly pernicious given
the network required to deliver gas to residential units and industrial facilities. Even with
current market trends in the uptake of heat pumps (i.e., natural evolutions that are not
accelerated by policy), gas infrastructure risks becoming a stranded asset where a decreasing
number of people who rely on it will have to pay for its upkeep and governments will have to
decide how long to invest public funds; funds that could otherwise be invested in energy
alternatives.

Fossil fuel companies often mislead the public by downplaying the harms of fossil fuels
and overstating the industry’s role in climate solutions, obscuring a long history of
supporting climate denial, hiding evidence, and lobbying against regulation.®® Like tobacco
companies in the past, they have been named ‘merchants of doubt’.®” Even companies like
TotalEnergies, which have evolved from publicly casting doubt on climate science to
misrepresenting their alignment with the Paris Goals, going so far as to host a conference on
climate change, continue investing in fossil fuel production.”

Given that over 80% of proven fossil fuel reserves must remain unburned to meet a 1.5°C
pathway,”! and given that fossil companies still spend only a tiny fraction of their budgets

% International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update) 20-25, 43.

% Clemens Kaupa, ‘Smoke Get in Your Eyes: Misleading Fossil Fuel Advertisement in the Climate Crisis’ (2021)
1 EuCML, 22.

7 Gregory Unruh, ‘Understanding carbon lock-in’ (2000) 28 Energy Policy 817.

% See e.g. Shell, ‘Annual Report and Accounts for the year ended December 31, 2019’ (2020) 8; Thomas Lyon
and A Wren Montgomery, ‘The Means and End of Greenwash’ (2015) 28 Organization & Environment 223, 238;
Peter Frumhoff and Naomi Oreskes, ‘Fossil fuel firms are still bankrolling climate denial lobby groups’ (7he
Guardian, 25 March 2015).

% Naomi Oreskes and Erik Conway, Merchants of Doubt: How a Handful of Scientists Obscured the Truth on
Issues _from Tobacco Smoke to Global Warming (Bloomsbury Publishing 2010).

70 Christophe Bonneuil, Pierre-Louis Choquet and Benjamin Franta, ‘Early warnings and emerging accountability:
Total’s responses to global warming, 1971-2021°, 71 Global Environmental Change 102386.

7! Alan Livsey, ‘Lex in depth: the $900bn cost of “stranded energy assets’ (Financial Times, 4 February 2020)
<https://www.ft.com/content/95efca74-4299-11ea-a43a-c4b328d9061c>.
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on renewables,’” the industry’s structural incentives remain fundamentally incompatible
with the climate objectives of the Paris agreement and the EU’s ambition to become more
energy independent.

2.3 Misleading environmental claims in the energy sector

Misleading environmental claims in the energy sector are common.”® As mentioned, there
is a risk that energy suppliers publicly highlight their green credentials while continuing
to pour substantial investments into fossil-fuel extraction, combustion, and sales.
Moreover, there is a risk of committing to net-zero targets or advertising energy products
in vague, difficult-to-assess terms such as “green” or “sustainable” without an appropriate
factual substantiation. In general, it can be considered impossible for fossil fuels to be

advertised as green because of their inherently highly negative impact on the environment.”

National courts and enforcement authorities across the EU are increasingly taking action
against greenwashing in the energy sector and in energy-intensive sectors such as
transport.

In the Netherlands, the Advertising Code Committee ruled in 2023 that Shell Energy’s
promotion of “CO:-compensated gas” was misleading, because it implied full lifecycle
offsetting even though the carbon credits used could not guarantee complete compensation -

echoing a similar ruling against Shell’s “CO:-neutral gas™"

claim in 2021. In Germany, a
Regional Court found in 2024 that a claim to offer “/00% climate-neutral gas” misled
consumers by failing to clarify that the compensation covered only emissions from
consumption, not from the extraction, processing, or transport stages.’ In Denmark, the
Ombudsman determined in 2023 that two electricity traders misrepresented their “CO:-
compensated products” because their tree-planting schemes absorbed too little carbon and only

over a century-long timeframe, giving customers an exaggerated sense of immediate climate

72 CDP, ‘Beyond the cycle. Which oil and gas companies are ready for the low-carbon transition?” (Executive
summary, 2018).

73 For an analysis on misleading advertising in the energy sector, see Clemens Kaupa, ‘Smoke Get in Your Eyes:
Misleading Fossil Fuel Advertisement in the Climate Crisis’ (2021) 1 EuCML, 22.

4 Global Climate & Health Alliance, ‘Cradle to grave: The Health Toll of Fossil Fuels and the Imperative for a
Just Transition’ <https://climateandhealthalliance.org/wp-content/uploads/2025/09/C2G-Report-low-_res-
English.pdf>.

75 Stichting Reclame Code 9 October 2023, Dossier 2023/00091, Shell Energy; Reclame Fossielvrij, ‘Shell voor
3e keer teruggefloten door de Reclame Code Commissie over misleiding met CO,-compensatie’ (Reclame
Fossielvrij, 11 October 2023 <https://verbiedfossielereclame.nl/shell-voor-3e-keer-teruggefloten-door-de-
reclame-code-commissie-over-misleiding-met-co2-compensatie/>; Ad Valvas, ‘Rechtenstudenten VU winnen
zaak tegen Shell’ (4d Valvas, 27 Augustus 2021) <https://advalvas.vu.nl/student-maatschappij/rechtenstudenten-
vu-winnen-zaak-tegen-shell/>.

76 LG Darmstadt 15 November 2024, Yippie GmbH <https://www.vzbv.de/sites/default/files/2024-
12/L.G%20Darmstadt 18.10.2024.pdf>; Michaela Schroder, ‘Griines Licht fiir Green Claims Richtlinie’
(Verbraucherzentrale, 4 December 2024) <https://www.vzbv.de/pressemitteilungen/gruenes-licht-fuer-green-
claims-richtlinie>.
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benefit.”” In 2023, the UK’s Advertising Standards Authority’® also banned ads from Skell,
Petronas, Repsol, and Equinor for similarly misleading portrayals of climate performance. In
Spain, consumer group CECU and NGOs warned authorities in 2024 that Repsol’s marketing
of its biofuels as “green”’® concealed links to deforestation and high carbon emissions. And in
Italy, the AGCM found that the GLS Group companies cashed in more than what they paid to

implement their environmental initiatives.*

On 6 November 2025, twenty-one European airlines agreed to modify their practices regarding
environmental claims following a dialogue with the Commission and national consumer
protection authorities. The following commitments were discussed with the airlines:

— Clarifying that the CO emissions of a specific flight cannot be neutralised, offset, or
directly reduced by contributions to climate protection projects or alternative aviation
fuels;

— Using the term ‘sustainable aviation fuels’ only with appropriate clarifications to
substantiate it;

— Refraining from using vague green language or terminology, or any implicit
environmental claims;

— Providing more information on claims about future environmental performance — such
as achieving net-zero greenhouse gas emissions — with clear timelines, achievable steps,
and the types of emissions concerned,

— Ensuring that any CO emissions calculations are displayed in a clear and transparent
way;

— Providing sufficient scientific evidence and information to support claims of improved
environmental impact.

National consumer protection authorities will monitor the timely implementation of these
commitments in line with the timelines communicated by each airline.®!

Generally, the most common and harmful environmental claims made by companies in the
energy sector can be divided into five categories:

7 Green Transition Denmark, ‘The Consumer Ombudsman: The compensation for CO, emissions was completely
insufficient’ (Green Transition Denmark, 17 May 2023) <https:/rgo.dk/en/the-consumer-ombudsman-the-
compensation-for-the-co2-emission-was-completely-insufficient/>.

8 Advertising Standards ~ Authority 7 June 2023, G22-1170842, Shell UK  Ltd
<https://www.asa.org.uk/rulings/shell-uk-1td-g22-1170842-shell-uk-Itd.htmI|>; Advertising Standards Authority
07 June 2023, A22-1169312, Petroliam Nasional Berhad <https://www.asa.org.uk/rulings/petroliam-nasional-
berhad-a22-1169312-petroliam-nasional-berhad.htmI>; Advertising Standards Authority 18 October 2023, A23-
1206254, Repsol SA <https://www.asa.org.uk/rulings/repsol-sa-a23-1206254-repsol-sa.html>; Advertising
Standards Authority 7 June 2023, A23-1185942, Repsol SA <https://www.asa.org.uk/rulings/repsol-sa-a23-
1185942-repsol-sa.html>; Advertising Standards Authority 20 December 2023, A23-1204534 Equinor ASA
<https://www.asa.org.uk/rulings/equinor-asa-a23-1204534-equinor-asa.html>.

7 CECU, ‘CECU, Ecologistas en Accién y Greenpeace presentan una denuncia contra Repsol por publicidad
engafiosa’ (CECU, 16 April 2024) <https://cecu.es/notas/cecu-ecologistas-en-accion-y-greenpeace-presentan-
una-denuncia-contra-repsol-por-publicidad-enganosa/>.

80 Autorita Garante della Concorrenza e del Mercato 21 January 2025, Decision No. n. 31445.

81 European Commission, ‘Twenty-one European airlines agree to modify their practices regarding environmental
claims following dialogue with the Commission and national consumer protection authorities’ (6 November 2025)
<https://ec.ecuropa.eu/commission/presscorner/detail/en/ip 25 2608>.
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1. Generic environmental claims (e.g., “green energy”, “thermogreen fuel oil”, “100 %

%9 <¢

green electricity and gas”, “easy renewable energy”, “100 % renewable energy/from

2% ¢¢ 29 ¢¢

renewable sources”, “eco natural gas”, “natural gas — an ecological and advantageous
source of energy”, “natural gas is environmentally friendly”);

2. Offset-based claims (e.g., “100% green light, we compensate for your carbon
footprint”, “COz-compensated gas”, “compensates for the supply of gas”, “CO:
compensated natural gas with zero carbon footprint”);

3. Environmental claims based on limited sustainable aspects of a product or business
(e.g., “100 % wind energy” for a company that provides only renewable electricity but
that also has an important percentage of oil in its energy mix);

4. Claims on future environmental performance (e.g., “Net Zero Carbon by 2045,
“Our ambition: to achieve carbon neutrality by 2050, together with society”, “Our
global goal: net zero CO; emission by 2050”);

5. Comparative claims (e.g., “natural gas is more energy efficient”, “natural gas has
lower emissions of air pollutants”).

2.4 The energy customer

Nearly a quarter of all energy produced is purchased and used by ‘consumers’ (within the
meaning of Art. 2(a) UCPD) for their own household (i.e., for non-professional purposes).®? In
2019, 88 million terajoules of energy were used for residential purposes.®® In 2019, household
energy use accounted for 11% of global CO: emissions and 14% of CO: emissions in OECD
countries. The amount of electricity households consume is expected to continue
increasing, while per-capita energy consumption reaches an equilibrium.®® Uptake of low-
emissions heating and cooling technologies — such as solar panels, heat pumps, and renewable
electricity — varies by housing tenure and dwelling type.3¢

Environmental information, labels, and green advertising do influence consumer
choices,’’ especially in the energy sector.®® Across Europe, 62% of consumers pay at least

82 In EU energy law, this category is identified as ‘household customers’ (Art. 2(4) Directive 2019/944 of 5 June
2019 on common rules for the internal market for electricity and amending Directive 2012/27/EU (recast) (2019)
OJ L158/125, 139; Art. 2(48) Directive 2024/1788/EU of 13 June 2024 on common rules for the internal markets
for renewable gas, natural gas and hydrogen, amending Directive (EU) 2023/1791 and repealing Directive
2009/73/EC (recast) (2024) OJ L1788/1, 28).

8 OECD, ‘How Green is Household Behaviour?: Sustainable Choices in a Time of Interlocking Crises’ (2023)
OECD Studies on Environmental Policy and Household Behaviour, 43; IPCC, ‘Climate Change 2022: Mitigation
of Climate Change. Contribution of Working Group III to the Sixth Assessment Report of the Intergovernmental
Panel on Climate Change’ (2022) <https://doi.org/10.1017/9781009157926>; 1EA, ‘World Energy Balances
(dataset)’ (2022) <https://www.iea.org/data-and-statistics/dataproduct/world-energy-balances>.

8 Ibid.

8 Ibid.

8 Ibid.

87 Donggin Li, ‘Impact of green advertisement and environmental knowledge on intention of consumers to buy
green products’ (2025) 13 BMC Psychology 1; Barbara Miller and Janas Sinclair, ‘Community Stakeholder
Responses to Advocacy Advertising’ (2009) 38 Journal of Advertising 37; Ying Sun, Biao Luo, Shanyong Wang,
‘What you see is meaningful: Does green advertising change the intentions of consumers to purchase eco-labeled
products’ (2020) 30 Business Strategy and the Environment 694.

8 Justice and Equity Centre, ‘Greenwashing and energy consumers’ (2025) <https://jec.org.au/wp-
content/uploads/jec-publications/17495/25.09.12-JEC-submission-to-committee-inquiry-into-
greenwashing.pdf>, 3; Consumer Policy Research Center, ‘Seeing Green — Prevalence of environmental claims
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some attention to environmental information, and 20-33% actively seek it, depending on
the country. Moreover, 40% are willing to pay more for products with verified green claims,
and 48% prefer items with environmental labels, indicating strong demand for more
sustainable consumption.®

A recent study confirms this trend for the energy sector. A recent Dutch survey involving 1 797
respondents shows that households are willing to pay substantial premiums for low-carbon
heating solutions: 33% more on their monthly energy bill for electricity (relative to using gas)
and a 15.3% premium for a reduction of 100 g CO> emissions per kWH of heat.”® This indicates
that consumers not only express interest in greener energy but are also ready to pay a premium
for low-carbon heating.”!

The persuasive power of green claims becomes even more evident when examining how
energy providers present their offerings. Companies frequently ‘frame’ their products in
ways that highlight environmental contributions of consumers, suggesting that
sustainability messaging is intentionally used as a behavioural lever. Examples of claims that
appeal to environmental responsibility include: “With our energy for your home you make a
major contribution to making the Netherlands more sustainable.”; “Why choose us? For the
peace of protecting the planet.” These examples illustrate that companies leverage green
messaging to tap into consumers’ environmental concerns.

Such strategies are not without consequences. Nearly three-quarters of Europeans believe
very polluting companies should be barred from making green claims, and almost 40%
think fossil fuel companies should not be allowed to advertise at all.”> At the same time,
consumers frequently assume that green claims are verified by a public authority and many give
incorrect answers when asked about the specifics of green claims,”® suggesting both high trust
and high vulnerability to misleading environmental messaging.

on social media’ (2023) <https://cpre.org.au/wp-content/uploads/2023/12/CPRC_Seeing-Green-
Report FINAL.pdf>, 5.

8 BEUC, ‘The Great Green Maze — Survey Results from 16 countries’ (2023)
<https://www.beuc.eu/sites/default/files/publications/BEUC-X-2023-

149 _The Great Green Maze How_environmental advertising_confuses_consumers.pdf>.

% Lennard Rekker, Daan Hulshof, Michaela Kesina, Machiel Mulder, Willingness-to-pay for low-carbon
residential heating systems: A discrete choice experiment among Dutch households, Energy and Buildings,
Volume 323, 2024, 114712, <https://doi.org/10.1016/j.enbuild.2024.114712>.

! In circumstances that the efficiency of electrified end uses (EVs, heat pumps, induction stove) and the cost
advantage of renewable energy generation (even with battery storage, and particularly given gas price volatility),
green energy in many circumstances will actually be more cost effective than fossil energy.

2  BEUC, ‘The Great Green Maze — Survey Results from 16 countries’ (2023)
<https://www.beuc.eu/sites/default/files/publications/BEUC-X-2023-

149 The Great Green Maze How_environmental advertising_confuses consumers.pdf>.

% Ibid.
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3. Legal framework for environmental claims in the
energy sector

3.1 UCPD

Article 3(1) UCPD provides that the Directive applies to unfair business-to-consumer
commercial practices before, during, and after a commercial transaction in relation to a product.
The scope of application of the UCPD includes environmental claims by companies in the
energy sector. This means that any claim by a company in the energy sector that
communicates certain information to consumers on the environmental impact of energy
products is to be assessed under the UCPD as lex generalis. The general norms of the UCPD
(Article 5, containing the general prohibition of unfair commercial practices, and Articles 6 and
7 on misleading actions and omissions) apply to greenwashing practices that are likely to
materially distort the economic behaviour of the average consumer. The blacklist of Annex I
UCPD contains specific bans of practices that are unfair in all circumstances.

Throughout this study, references will be made to EU and national enforcement practices and
case law, as well as to EU and national guidance documents. The European Commission’s
Guidance document on the UCPD** is especially important when applying the UCPD to
environmental claims, although it is not legally binding. The UCPD Guidance summarizes the
CJEU case law on the UCPD (which often, in turn, refers to the UCPD Guidance) and includes
examples of relevant national case law and enforcement decisions. It not only indicates how the
Commission interprets the UCPD provisions but also shows what is important for enforcement
in the context of broader EU legislative policies (climate, energy, etc.).”> Throughout this study,
reference is therefore made to all relevant aspects of the UCPD Guidance regarding
greenwashing in the energy sector. Significant value is attached to title 4.1.1. “environmental
claims” in which the Commission details the UCPD’s interplay with other EU legislation on
environmental claims (see also infra, 3.3). Importantly, national courts and enforcement
authorities also consistently referred to the UCPD Guidance.”® In sum, even though it is not
legally binding, in practice, the UCPD Guidance is a highly authoritative document when
applying national provisions implementing the UCPD.

3.1.1 Scope

The broad scope of the UCPD and the definition of ‘business-to-consumer commercial practice’
imply that the Directive covers all claims by businesses that target or reach consumers and
are directly connected with the promotion, sale, or supply of products to consumers.
Article 2(d) UCPD defines a ‘business-to-consumer commercial practice’ as “any act, omission,

%4 European Commission, ‘Guidance on the interpretation and application of Directive 2005/29/EC of the European
Parliament and of the Council concerning unfair business-to-consumer commercial practices in the internal
market’ (Notice) (2021) OJ C526/1, 80 (hereafter: “UCPD Guidance”).

9 The Guidance has been published in 2021 and does not take into account updated policy objectives by legislation
or important caselaw after 2021 such as the ‘Roadmap for ending Russian Imports’, ‘REPowerEU’, and the ‘2040
Climate Law’.

% See e.g. Autorita Garante della Concorrenza e del Mercato, PS12708, 29 July 2025, SHEIN, para. 112; BGH,
20 February 2025, 1 ZB 26/24, Flixbus, para. 60.
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course of conduct or representation, commercial communication including advertising and
marketing, by a trader, directly connected with the promotion, sale or supply of a product to
consumers”. The CJEU confirmed that “the sole criterion referred to in that provision is that
the trader’s practice must be directly connected with the promotion, sale or supply of a product
or service to consumers” and that “the fact that the action of the professional concerned took
place on only one occasion and affected only one single consumer is immaterial”.”” The UCPD
Guidance states that environmental claims, as well as claims regarding ethical and corporate
social responsibility aspects, can be deemed to be ‘directly connected with the promotion, sale
or supply of a product’ and therefore qualify as a ‘commercial practice’ within the meaning of
the UCPD.*

It is not only important that the commercial practice targets or reaches the consumer and is
directly connected with the promotion, sale, or supply of a product to consumers, but it also
needs to have a potential impact on the ‘transactional decision’ of the consumer.” The
UCPD covers “commercial practices directly related to influencing consumers’ transactional
decisions in relation to products” (recital 7). In Trento Sviluppo, the CJEU held that a
‘transactional decision’ includes “not only the decision to purchase or not to purchase a
product, but also any decision directly linked to it, in particular the decision to enter a shop.”*
Therefore, the transactional decision may also encompass pre-purchase or post-purchase
decisions. The UCPD Guidance mentions, for example, the decision to click through a website

as a result of a commercial offer.'?!

In the Repsol Spain case, the claimants challenged content on a corporate website that
consumers could access only voluntarily, without any prior stimulus or suggestion. There was
no indication that consumers were directed there from another source (for example, from a
commercial website or online advertising campaigns). The Spanish court deemed that
information on the corporate website did not automatically fall under the UCPD. The court
argued that a corporate website is aimed at different target groups than consumers and that the
listed information was not necessarily intended to promote or commercialize products to
consumers.'%? The court concluded that the consumer’s interest and initial selection of potential
traders had already been made, and that accessing the website would not have affected the
consumer's transactional decision. In TotalEnergies France, the French court also ruled that
statements on corporate websites and public advertisements that refer to this corporate website
do not automatically fall within the scope of the UCPD, whereas promotional messages on the

97 Case C-388/13, UPC Magyarorszdg (2015) ECLI:EU:C:2015:225, paras. 35 and 41.

% See UCPD Guidance, 2.3 and 4.1.1.4.

9 Art. 2(k) UCPD: “‘transactional decision’ means any decision taken by a consumer concerning whether, how
and on what terms to purchase, make payment in whole or in part for, retain or dispose of a product or to exercise
a contractual right in relation to the product, whether the consumer decides to act or to refrain from acting.”

100 Case C-281/12, Trento Sviluppo srl and Centrale Adriatica Soc. coop. arlv Autorita Garante della Concorrenza
e del Mercato (2013) ECLI:EU:C:2013:859, para. 36.

101 Therefore, a commercial practice where the marketing was likely to raise an interest among the average
consumer and trigger the consumer’s decision to take any further action (e.g. visit a store or website to obtain
additional information on the product). See Marknadsdomstolen, 12 March 2010, MD 2010:8, Toyota Sweden AB
v Volvo Personbilar Sverige Aktiebolag.

102 Commercial Court Santander 21 February 2025, Iberdrola and others v Repsol, S IMER 21/2/2025, paras. 82-
84.
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consumer website did fall within the scope of the UCPD, as this website targeted consumers. !
Even so, each communication was analysed independently, and only three communications
from the commercial website were deemed directly connected to the promotion, sale, or supply
of Total’s products.'*

Other case law rightly takes a broader interpretation of the UCPD’s scope: company
website statements can qualify as a ‘business-to-consumer commercial practice’ within the
meaning of the UCPD.!% In the Dutch KLM case, for example, the court qualified company
website statements as commercial practices.!” In two rulings by the Advertising Standards
Authority (UK) on Repsol SA, ads targeting energy investors to access the corporate website
were also considered to influence the consumer’s (pre-)purchasing decision.!®’

In our view, the narrow national interpretation of the UCPD’s scope in both Repsol Spain
and TotalEnergies France is contrary to the UCPD. The UCPD’s definition of ‘commercial
practice’ does not require the commercial representation to be made to promote the supply of a
product to consumers. ‘Commercial practice’ is much broader than ‘advertising’; it suffices that
it is directly connected to the promotion, sale, or supply of a product to consumers.!% In our
view, if consumers are inclined through the corporate website to click through to the
consumer website and envisage purchasing a certain energy supply, then the claims on
the corporate website and advertisements directing the audience to this corporate website
do fall within the scope of the UCPD as they are directly related to influencing the consumer’s
‘pre-purchase’ decision in relation to energy products.!® Also, it should be noted that
companies often include links on their commercial websites that direct consumers to the
corporate website where green claims are made.

All claims further assessed in this study are made by energy providers on their
commercial websites and, consequently, fall within the scope of the UCPD. Independently
from the source of a claim, if a consumer could be influenced in their purchasing decision, the
claim falls within the scope of the UCPD.

3.1.2 Applying the UCPD: determining the average consumer

If a business-to-consumer commercial practice falls within the scope of the UCPD, it may be

103 Tribunal judiciaire de Paris 23 October 2025, TotalEnergies, RG n® 22/02955, para. 130.

104 Ibid, para. 90.

105 E.g. LG  Nuremberg-Fiirth 25 March 2025, 3 HK O 6524/24,  Adidas,
<https://www.duh.de/fileadmin/user_upload/download/Projektinformation/Verbraucher/Klimaneutralit%C3%A4
t/2025-03-25_Urteil Adidas_x.pdf>.

106 Rechtbank Amsterdam 20 March 2024, ECLI:NL:RBAMS:2024:1512, KILM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512>.

107 See  Advertising Standards  Authority 18  October 2023, A23-1206254, Repsol SA
<https://www.asa.org.uk/rulings/repsol-sa-a23-1206254-repsol-sa.htmI>; Advertising Standards Authority 7 June
2023, A23-1185942, Repsol SA <https://www.asa.org.uk/rulings/repsol-sa-a23-1185942-repsol-sa.html>

108 For example, communications on the consumer-facing website that list sustainability-related actions as “five
good reasons to choose the energy provider” which is followed by an invitation to subscribe via telephone, have
been recognized as within the scope of UCPD. See UCPD Guidance, 2.3.

109 See also LG  Nuremberg-Fiirth 25 March 2025, 3 HK O 6524/24, Adidas,
<https://www.duh.de/fileadmin/user_upload/download/Projektinformation/Verbraucher/Klimaneutralit%C3%A4
t/2025-03-25_Urteil Adidas_x.pdf>, 5-6).
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deemed a blacklisted commercial practice (Annex I UCPD), a misleading practice (Articles 6
and 7 UCPD), an aggressive practice (Articles 8 and 9 UCPD), or fall under the general
prohibition of Article 5(2) UCPD. For the energy sector, most claims would fall under the
general prohibitions on misleading practices (Articles 6 and 7 UCPD). Therefore, this study
will not provide for an in-depth analysis of each of the UCPD provisions that may apply to
green claims generally, but will analyse the specific categories of environmental claims made
by companies from the perspective of Articles 6 and 7 UCPD (and the amendments to the
UCPD by the ECGTD).

Two conditions of application exist in Articles 6 and 7 UCPD: (i) there is an act or omission
of essential information that can mislead the average consumer; and (ii) this act or omission is
likely to cause the average consumer to take a transactional decision that he would not have
taken otherwise.

As regards the first condition of application, the UCPD distinguishes between active
deception and deception by omission. Article 6(1) UCPD prohibits misleading actions.
Misleading actions cover not only practices that contain “false information and are therefore
untruthful”, but also practices that include factually correct information, if the overall
presentation deceives or is likely to deceive the average consumer.'! The ‘overall
presentation’ could be a factor in determining the misleading character of any explicit or
implicit environmental claim. Clearly, ‘green imagery’ — for example, images of trees, green
leaves, logos of the planet, extensive use of green backgrounds ... —also falls within the UCPD’s
scope (infra, 3.1.3). Article 7 UCPD prohibits, sensu lato, misleading omissions of material
information that the average consumer needs to make an informed transactional decision.
Not only omissions in the strict sense, but also providing material information “in an unclear,
unintelligible, ambiguous or untimely manner” is covered.'!!

As regards the second condition of application, as mentioned, for Article 6 and/or Article 7
UCPD to apply, it is required that the practice is likely to cause the average consumer to take
a transactional decision that he would not have taken otherwise.''> Not only must the
transactional decision be affected, but the average consumer also needs to be ‘materially
distorted” or ‘likely to be materially distorted’ in their economic behaviour.''* The UCPD
Guidance clarifies that national courts and enforcement authorities should consider the concrete
facts of the individual case and assess the likelihood of a significant impact on the average
consumer's transactional decision-making.''*

National courts and enforcement authorities tend to determine whether the average consumer
is misled by an action or omission in fandem with assessing whether the action or omission

110 UCPD Guidance, 2.8.1.

1 1bid., 2.9.3.

12 Art. 5(2) as well as Art. 6 and 7 UCPD; Article 2(e) and 2(k), UCPD.

113 Article 2(e) UCPD clarifies that “‘to materially distort the economic behaviour of consumers’ means using a
commercial practice to appreciably impair the consumer’s ability to make an informed decision, thereby causing

the consumer to take a transactional decision that he would not have taken otherwise.”
114 UCPD Guidance, 2.4.
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was likely to materially distort the average consumer’s transactional decision-making.

Theoretically, there are two diametrically opposing approaches for making these
assessments: first, a purely ‘empirical’ approach (solely based on evidence regarding
consumer attitudes and behaviour as demonstrated by expert’s reports or consumer research
polls) and, second, a purely ‘normative’ approach (solely based on the national court’s or
authority’s own faculty of judgment regarding the presumed expectations and responses of the
typical consumer in a given case).

As explicitly mentioned by recital 18 UCPD, the average consumer test in the UCPD is not a
purely empirical, ‘statistical’ test, but rather a normative test, requiring - and fully trusting
- national courts and enforcement authorities to estimate and to examine the practice’s impact
on the typical consumer, without being required to commission an expert’s report or a consumer
research poll.!1°

However, the UCPD does allow national courts and enforcement authorities to commission
reports or research polls. An emerging third approach, in light of recent national case law and
enforcement practice on greenwashing, is to incorporate empirical evidence within the
normative approach. This approach also fits in with an emerging ‘behavioural turn’ in the
application of the UCPD’s open norms.!!'®

Two clear examples of a purely normative approach without additional empirical arguments

17 and Katjes.''® A similar normative approach

are applied in the greenwashing cases Flixbus
was taken in TotalEnergies France, where the French court found that certain claims made by
TotalEnergies were likely to substantially alter the economic behaviour of a normally observant
and circumspect consumer whose choice, while still guided by price, increasingly incorporates
the environmental qualities of the product or service. Although the defendant submitted
empirical statistical evidence and consumer research, the French court did not consider it, and

instead based its decision on its own assessment within the broader policy development.'!”

While these cases do not specifically consider statistical tests, national courts and enforcement
authorities, as already mentioned, at times use empirical data as an additional argument to
corroborate their normative assessment. For example, in SHEIN, the Italian AGCM held that
the average consumer has a special interest in environmental issues, a finding further attested.!

115 The standing case law following Gut Springenheide allows enforcers to take into account the general presumed
consumers’ expectations, without having to commission an expert’s report or a consumer research poll if the
national court has a particular difficulty in assessing the misleading nature of the matter at hand. Case C-210/96,
Gut Springenheide and Tusky v Oberkreisdirektor Steinfurt (1998) ECR 1-04657, para. 31, 32, 36 and 37.

116 CJEU 14 November 2024, C-646/22, Compass Banca (2024) ECLI:EU:C:2024:957, paras. 52-56; CJEU 4 June
2015, C-195/14, Teekanne (2015) ECLI:EU:C:2015:361, paras. 40-43.

"7 In Flixbus the German Federal Court decided that it is in no sense required nor should it be required that the
judges base their understanding of the average Belgian Consumer through consumer research polls or expert
opinions, the national judge should take a normative approach to determine the average consumer. See BGH, 20
February 2025, I ZB 26/24, para 66.

18 In Katjes the German Federal Court stated that “it does not constitute a finding of fact in the strict sense, but
rather the application of specific experiential knowledge”. See BGH 27 June 2024, 1 ZR 98/23.

19 Tribunal judiciaire de Paris 23 October 2025, TotalEnergies, RG n® 22/02955, paras. 31-33.

120 Autorita Garante della Concorrenza e del Mercato, PS12708, 29 July 2025, SHEIN, para. 19.
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The same happened already in the Italian Dieselgate case, in which the AGCM stressed the
increasing importance of environmental issues in guiding customers’ consumption choices.'?!
In the Dutch Dieselgate case, Volkswagen argued that sustainability is not a factor when buying
cars, as only 2% of English consumers would choose a car based on environmental indicators.
However, the Dutch court sided with the ACM, which argued that independent and general
consumer research showed that 22% of Dutch consumers are interested in environmental
issues.'?> Hence, empirical evidence was used as an additional argument to underpin the
normative assessment of the Dutch court.'?* Also, in the KLM case, the consumer side submitted
empirical evidence (a consumer poll) to corroborate the normative assessment. However, the
Dutch court did not mention it in its assessment, so it is not clear whether it was relevant.'?*

The Repsol Spain case is the only known case that reverses towards a purely empirical
approach. The Spanish court based its assessment — of whether the average consumer is
misled by Repsol’s practices and of whether these practices were likely to materially distort his
economic behaviour — entirely on the surveys submitted by Repsol.!”> While the court
recognized that there is no de minimis rule that excludes practices of lesser importance (as there
is in competition law), it still applied a form of de minimis rule to assess the (lack of) potential

distortion in the transactional decision.!?¢

In our view, it is problematic, and contrary to the UCPD’s design of the average consumer
test, when national courts and enforcement authorities make their evaluation entirely
depending on surveys commissioned by the defendant in order to examine whether the
conditions of application of Articles 6 and/or 7 UCPD are fulfilled. However, it is not
problematic for courts or authorities to use empirical data, especially those derived from
independent research, to further corroborate their normative assessment of the average
consumer and the impact on the transactional decision.

Luckily, to the best of our knowledge, while most national case law and enforcement practice
take the normative approach, at times supported by empirical consumer research, the Repsol
Spain decision is, until now, the only case where the outcome was essentially determined by
(selected) empirical consumer research (provided by the defendant).

2l Autorita  Garante della Concorrenza e del Mercato 8  August 2026, PS10211,
<https://www.agem.it/dotcmsDOC/allegati-news/PS10211_Volkswagen ENG.pdf>.

122 Rechtbank Rotterdam 9 July 2024, ROT 18/6190, para.29.2-3.

122 See also Rechtbank Amsterdam 20 March 2024, ECLI:NL:RBAMS:2024:1512, KLM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512>.

124 Rechtbank Amsterdam, 20 March 2024, C/13/719848 / HA ZA 22-524.

125 Commercial Court Santander 21 February 2025, Iberdrola and others v Repsol, S JIMER 21/2/2025, para 103-
106, 118: The fact that the average consumer is not a “statistical reference” does not mean that the assessment
must be based exclusively on maxims of experience and the court’s own knowledge and perceptions. In Repsol,
the court argues on this basis that consumers have a basic knowledge of environmental issues. The court concludes
that the average consumer is only marginally impacted when considering the environmental effects of fossil fuels;
no weight should be given to such a low percentage in defining the average consumer.

126 Jbid, para. 118. However, UCPD, recital 6 could refer to a form of de minimis: “In line with the principle of
proportionality, this Directive protects consumers from the consequences of such unfair commercial practices
where they are material but recognises that in some cases the impact on consumers may be negligible.”
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3.1.3 Higher standards in highly polluting sectors

Articles 6 and 7 UCPD require that environmental claims are truthful, do not contain false
information, and are presented in a clear, specific, accurate, and unambiguous manner.'?’
However, higher standards apply to companies in highly polluting sectors, such as the
fossil fuel energy sector. In this regard, the UCPD Guidance states that:

“Highly polluting industries should ensure that their environmental claims are accurate in a
sense of being relative, e.g. ‘less harmful for the environment’ instead of ‘environmentally
friendly’. This enables the average consumer to better understand the relative impact of the
product. An environmental claim should in any case relate to aspects that are significant in
terms of the product’s total environmental impacts over its life cycle. Highly polluting
industries may be required by courts or authorities to make it clear to the consumer in their
environmental claims that the product has an overall negative impact on the environment.”

The Commission provides an example in which a self-regulatory body found that a website
claim presenting fossil gas as an “environmentally friendly energy source” breached the
applicable advertising regulations, as the wording was overly absolute and lacked explanation
or context.'?8

It is clear from our analysis that national courts and enforcement authorities also recognize
the higher standards that apply to companies in highly polluting sectors, such as the fossil
fuel energy sector. In GLS, the Italian AGCM found that the “Climate Protect” environmental
sustainability initiative lacked the rigour and diligence demanded from highly polluting sectors
such as logistics, transport, and parcel delivery.'” In SHEIN, the AGCM emphasized a

heightened duty of care regarding business practices in a highly polluting sector.!

The Dutch guidance of the ACM (2023) clarifies: “Companies in heavily polluting sectors (for
example, clothing and fossil fuel industries) should exercise extra caution when using
sustainability claims, as their products often have a (significant) negative impact on
sustainability. A claim can easily become misleading in such cases.”

In addition, it follows from several decisions that the consumer’s awareness of a product’s
environmental impact is more readily recognized for products in highly polluting sectors.
National case law and enforcement practice details the significant importance of environmental
concerns when determining whether a consumer could be misled in their transactional decision,

especially in highly polluting sectors. For example, in TotalEnergies France'®!, energy

127 UCPD Guidance, 4.1.1.2.

128 Ibid, point 4.1.1.3; Belgian Advertising Ethics Board (JEP), 21 May 2021, Gas.be. See infia, 4.1.

129 Autorita Garante della Concorrenza e del Mercato, ‘PS12525 - Italian Competition Authority: €8 million fine
to GLS Group for unfair commercial practices’ (Rome 4 July 2025) <https://en.agem.it/en/media/press-
releases/2025/2/PS12525>.

130 Autorita Garante della Concorrenza e del Mercato, PS12709 - Italian Competition Authority: 1 million euros
fine imposed on Shein for misleading and omissive green claims’ (Rome 4 August 2025)
<https://en.agcm.it/en/media/press-releases/2025/8/PS12709>.

131 Tribunal judiciaire de Paris 23 October 2025, TotalEnergies, RG n° 22/02955, para. 132.
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consumers were also said to be guided by environmental considerations. In SHEIN'3?,
environmental concerns were labelled as especially sensitive. In Flixbus, the German Federal
Court found that, especially in the transport sector, environmental awareness is present among

significant segments of consumers and is gaining importance in public perception.'?

Businesses in the energy sector, specifically those investing in or selling fossil fuels, are
deemed ‘highly polluting’ and should be extremely careful when making environmental
claims in order not to mislead consumers about the actual environmental benefit involved.
A further detailed overview of specific claims under Articles 6 and 7 UCPD will be provided
in Part 4.

The higher standard of care for fossil fuel energy companies also applies to the use of
‘green imagery’ (for example, images of trees, green leaves, logos of the planet, extensive use
of green backgrounds ...). As already mentioned (supra, 3.1.2), ‘green imagery’ also falls within
the UCPD’s scope. This includes nonverbal elements such as symbols and visuals, which can
play an important role in how consumers interpret information.'** The misleading character of
a practice is determined holistically and requires an analysis of how information is presented to
consumers overall. Insights from behavioural economics, increasingly taken into account in
CJEU case law, show that not only the content of the information provided but also the way
it is presented can significantly affect how consumers respond.'* The use of green imagery
has indeed proven particularly effective in greenwashing practices. !>

The UCPD Guidance rightly notes that “also the imagery and overall product presentation (i.e.
layout, choice of colours, images, pictures, sounds, symbols or labels), should be a truthful
and accurate representation of the scale of the environmental benefit, and should not
overstate the benefit achieved. Implicit claims may, depending on the circumstances of the

132 Autorita Garante della Concorrenza e del Mercato, ‘PS12709 - Italian Competition Authority: 1 million euros

fine imposed on Shein for misleading and omissive green claims’ (Rome 4 August 2025)
<https://en.agcm.it/en/media/press-releases/2025/8/PS12709>.

133 BGH, 20 February 2025, I ZB 26/24, para. 70. In the transport sector in GLS, the Italian Antitrust authority
recognized the growing awareness of environmental issues that increasingly influences consumer purchasing
decisions: Autorita Garante della Concorrenza e del Mercato, ‘PS12525 - Italian Competition Authority: €8 million
fine to GLS Group for unfair commercial practices’ (Rome 4 July 2025) <https://en.agcm.it/en/media/press-
releases/2025/2/PS12525>,

134 K 5hler/Bornkamm/Feddersen/Bornkamm/Feddersen, 41. Aufl. 2023, UWG § 5 Rn. 2.9, 2.10 with reference to
28 June 1960, 1 ZR 13/59, Kunstglas; BGH 7 February 1961, 1 ZR 123/59, Hautleim; BGH 22 March 1967, Ib ZR
88/65, Rhenodur; BGH 15 January 1969, I ZR 52/67, Scotch Whisky; BGH 29 May 1991, 1 ZR 204/89 Aquavit.
135 See E. Van Gool, “‘Climate-washing’: B2C communicatie in de klimaatcrisis beoordeeld in het licht van
oneerlijke handelspraktijken, soft law en nieuwe wetgeving” (2023) DCCR, 1-60; D. Kahneman, “Maps of
Bounded Rationality: Psychology for Behavioral Economics” (2003) American Economic Review 1449, 1467-
1469; L. Reisch and M. Zhao, “Behavioural economics, consumer behaviour and consumer policy: state of the
art” (2017) Behavioural Public Policy 190, 198-200; G. Phillips-Wren and M. Adya, “Decision making under
stress: the role of information overload, time pressure, complexity, and uncertainty”, Journal of Decision Systems
2020, 213-225.

136 See Béatrice Parguel, Florence Benoit-Moreau and Cristel Antonio Russell, ‘Can evoking nature in advertising
mislead consumers? The power of ‘executional greenwashing” (2015) 34 International Journal of Advertising
107. This is i.a. supported by a vast amount of research in psychology relating to the so-called ‘picture superiority
effect’.
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case, include the use of images (e.g., trees, rainforests, water, animals) and colours (e.g., blue
9137

or green backgrounds or text) that are associated with environmental sustainability.
Visuals that reinforce or imply an environmental benefit that cannot be substantiated are
misleading under the UCPD. This was i.a. confirmed by the Dutch court in the KLM case, which
also referred to the images used (green leaves around an airplane) to come to the conclusion
that KLM gave a too rosy (and therefore misleading) picture of the (small) environmental
benefit that could be achieved by a consumer contribution to reforestation or SAF.!*® Also, non-
verbal elements should not overstate the scale of the environmental benefit. Given the
highly polluting nature of fossil fuel companies, they should be extremely careful when
using green imagery to avoid misleading.

3.2 The Empowering Consumers for the Green Transition Directive

As mentioned, the ECGTD amended the UCPD to further strengthen the fight against
greenwashing.'*® With greenwashing litigation on the rise,'*’ the Commission pointed out that
“there is a need to strengthen the rules to facilitate enforcement” in the area of greenwashing,
to protect consumers more effectively, and to create a level playing field for traders.'*! The
ECGTD aims to achieve these goals:

- by adding environmental and social characteristics, and circularity aspects, as elements
in relation to which companies should not mislead consumers (amended Article 6(1)(b)
UCPD);

- by prohibiting, subject to the transactional decision test, claims on future environmental
performance (new Article 6(2)(d) UCPD) (see infra, 4.4), advertising benefits to
consumers that are irrelevant and do not result from any feature of the product or
business (new Article 6(2)(e) UCPD) and omission — in the context of product
sustainability comparison tools — of certain material ‘methodological’ information (new
Article 7(7) UCPD);

- by blacklisting the most problematic greenwashing practices, such as generic
environmental claims (Annex I, point 4a) (see infra, 4.1), carbon offset-based claims
(Annex I, point 4c) (see infra, 4.2), and ‘halo’ claims - claims that highlight a limited
positive environmental attribute in a way that creates a broader, unjustified impression
of overall environmental sustainability (Annex I, point 4b) (see infra, 4.3).

137 UCPD Guidance, 4.1.1.2.3.

138 Rechtbank Amsterdam 20 March 2024, ECLI:NL:RBAMS:2024:1512, KLM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512>, para 4.51.

139 Bert Keirsbilck, ‘Empowering Consumers for the Green Transition: Overview of Directive (EU) 2024/825°
(2024) 5 EuCML 205, 206.

140 Nicola Morgan, ‘The Rise of Climate Litigation: 2024 Trends and Implications’, (sustain:able 24 October 2024)
<www.esgable.com/post/the-rise-of-climate-litigation-2024-trends-andimplications>; Evelyne Terryn, ‘Climate
Justice and Greenwashing Litigation/Regulation — The Way Forward’ in Dorothy Gruyaert Sustainability, law and
criminology (Larcier-Intersentia 2025), 604.

141 European Commission, Proposal for a Directive of the European Parliament and of the Council amending
Directives 2005/29/EC and 2011/83/EU as regards empowering consumers for the green transition through better
protection against unfair practices and better information, COM/2022/143 final, 3; Bert Keirsbilck, ‘Empowering
Consumers for the Green Transition: Overview of Directive (EU) 2024/825° (2024) 5 EuCML 205.
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The ECGTD does not replace the general standards under Articles 6 and 7 UCPD. In fact, the
ECGTD, to a considerable extent, echoes and codifies past practice and interpretation of the
current UCPD, facilitating easier enforcement of the UCPD in greenwashing cases. Even after
the ECGTD applies, it is still possible for a commercial practice to comply with the ECGTD
blacklist or partial bans, yet to breach Articles 6 or 7 UCPD (see infra, 4).

While national measures implementing the ECGTD shall only apply from 27 September 2026
onwards, it can already be used as a tool to interpret Articles 6 and 7 UCPD in their current
form. In TotalEnergies France, the French court did indeed interpret national provisions and
the UCPD, in part by reference to the ECGTD.!** The court argued that “/t/hat Directive
clarifies the conditions under which a commercial practice relating to future environmental
performance may be regarded as misleading, in particular where it refers to a transition
towards carbon neutrality, climate neutrality, or a similar objective by a certain horizon.”'*®
The court alludes to the anticipatory (indirect) effect of directives in the following statement:
“in accordance with the principle of sincere cooperation ..., it is necessary to refrain, as far as
possible, from interpreting national law in a manner that would seriously risk compromising,
after the transposition deadline, the achievement of the objective pursued by the new
directive.”'** The French court clearly ties the principle of sincere cooperation (Article 4(3)
TFEU) together with the need to interpret the UCPD in line with - or at least not contrary to -
the ECGTD, even before the transposition deadline.'*> However, the general obligation owed
by national courts to interpret domestic law in conformity with the directive (“indirect effect of
directives”) exists only once the period for its transposition has expired (“no anticipatory

indirect effect”).!4

142 Tribunal judiciaire de Paris 23 October 2025, TotalEnergies, RG n° 22/02955, paras. 46-55.

143 Ibid, para. 46.

144 Ibid, para. 52. See also the established case law on the anticipatory indirect effect: Case C-129/96, Inter-
Environnement Wallonie ASBL v Région wallonne (1997) ECR 1-07411, para. 45; Case C-212/04 Adeneler and
Others (2006) ECR 1-06057, paras. 113-23; Case C-364/07 Spyridon Vassilakis and Others v Dimos Kerkyraion
(2008) ECR 1-00090, paras. 53-71; Cases C-378/07 to C-380/07 Angelidaki and Others (2009) ECR 1-03071,
paras. 197-201; Case C-304/08 Plus Warenhandelgesellschaft (2010) ECR 1-00217, para. 29.

145 Compare Commercial Court Santander 21 February 2025, Iberdrola and others v Repsol, S IMER 21/2/2025,
paras. 8-9, where the Spanish court mentioned that it refers to the spirit of ECGTD proposal and the Green Claims
proposal to illustrate the meaning of the legislative movements in the field of the European Green Deal (2019) and
the Sustainable Development Goals (agenda 2030). The Spanish court even recognized that the objectives of the
ECGTD can be achieved by applying the UCPD in its previous version. However, in Repsol it does not entirely
follow through with this reasoning as the court believes that certain modifications are entirely new. These include
the expansion of the blacklist in Annex I, or verification by an independent third-party expert of claims regarding
future environmental performance (Article 6.2.d).

146 See also European Commission, ‘Twenty-one European airlines agree to modify their practices regarding
environmental claims following dialogue with the Commission and national consumer protection authorities’ (6
November 2025) <https://ec.europa.eu/commission/presscorner/detail/en/ip 25 2608>. In this CPC action, the
CPC authorities explicitly refer to upcoming provisions in the ECGTD in some of the practices that they assess as
misleading.
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3.3 The interaction of the UCPD with sectoral EU energy regulation

The energy sector is highly regulated and this sectoral regulation also covers certain commercial
practices.'*” The question thus arises whether these sectoral regulations would supersede the
general UCPD rules. Article 3(4) UCPD provides that when there is a conflict between the
UCPD and other specific rules on commercial practices, the specific regulations prevail.'*3
The UCPD thus complements sector-specific EU legislation and works both as the backbone
of fairness and as a safety net, ensuring that a high common level of consumer protection against
unfair commercial practices can be maintained in all sectors, including the energy sector.
Consequently, the application of the UCPD is not excluded merely because other EU legislation
regulates specific aspects of unfair commercial practices. The UCPD does not apply only “in
the case of conflict” between its rules and a relevant sector-specific provision.'*’ Hence, in
the absence of such an actual conflict,'>* cumulative application is the rule.

The consequence is that the UCPD generally must be applied in cumulation with energy
sector rules, as the latter tend not to impose requirements incompatible with the UCPD.
The Commission’s Guidance document acknowledges this explicitly, by listing core EU energy
laws such as the Electricity Directive 2019/944, the Gas Directive 2009/73 (now recast as
Directive 2024/1788)'°!, the Energy Efficiency Directive 2012/27/EU (now recast as Directive
2023/1791)"°% and RED-II1 2018/2001, as legal instruments that merely complement and do
not displace the UCPD.!>?

47 For example, information requirements of Annex I(5)b Electricity Directive 2019/944 on the environmental

impact of supplied electricity and of Art. 24(1) RED-III 2018/2001 on the energy performance and share of
renewable energy in supplied heating and cooling.

148 UCPD, recital 10.

149 As the Court explained in Wind Tre, “the term ‘conflict’ (...) goes beyond a mere disparity or simple difference,
showing a divergence which cannot be overcome by a unifying formula enabling both situations to exist alongside
each other without the need to bring them to an end. Accordingly, a conflict such as that envisaged in Article 3(4)
of Directive 2005/29 is present only where provisions, other than those of Directive 2005/29, which regulate
specific aspects of unfair business practices, impose on undertakings, in such a way as to leave them no margin
for discretion, obligations which are incompatible with those laid down in Directive 2005/29”. Case C-54/17 13
September 2018, Wind Tre, OJ C 408, para 60.

130 An illustration of how high the bar is set for an actual conflict with the UCPD rules, which is indirectly relevant
to the energy sector, is the prohibition against providing additional or modified labels, marks, symbols or
inscriptions that can mislead or confuse customers on the energy efficiency of products subject to EU energy
efficiency labelling (Art. 6(c) Regulation 2017/1369/EU of 4 July 2017 setting a framework for energy labelling
and repealing Directive 2010/30/EU (2017) OJ L198/1, 10). As confirmed by the CJEU in the Dyson vs. BSH
decision, this sectoral provision can create a ‘conflict” with Art. 7 UCPD in the event of a hypothetical claim
holding that the absence of precisely the information prohibited by this sectoral provision would constitute a
misleading omission. To the contrary and as the UCPD Guidance explains, the UCPD which continues to
cumulatively apply beyond this narrow hypothesis, can actually help to interpret the meaning of ‘misleading’ in
this sectoral provision. For example, ‘misleading’ pursuant to both the UCPD and this provision might for example
be a practice advertising a refrigerator/freezer with energy efficiency labelling class ‘A’ as “very energy saving’,
when a majority of these types of devices on the market belong to class ‘A’. See UCPD Guidance, 4.1.1.1).

151 Directive (EU) 2024/1788 of 13 June 2024 on common rules for the internal markets for renewable gas, natural
gas and hydrogen, amending Directive (EU) 2023/1791 and repealing Directive 2009/73/EC (2024) OJ L
2024/1788.

152 Directive (EU) 2023/1791 of 13 September 2023 on energy efficiency and amending Regulation (EU) 2023/955
(2023) OJ L 231.

153 UCPD Guidance, 4.1.1.1.
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4. The assessment of selected environmental claims in
the energy sector

This part of the study discusses the application of the current and forthcoming legal framework

(essentially the UCPD in its current and future form) to five distinct categories of the most
common and harmful environmental claims in the energy sector.

First, we will consider a number of greenwashing practices that will soon be blacklisted under
the UCPD as amended by the ECGTD, namely generic environmental claims (Annex I, point
4a) (see infra, 4.1), carbon offset-based claims (Annex I, point 4¢) (see infra, 4.2), and halo
claims (Annex I, point 4b) (see infra, 4.3). These categories of greenwashing practices will be
banned per se, without the need to demonstrate any actual or potential material distortions of
the average consumer’s economic behaviour.

Second, the study analyses claims on future environmental performance, which soon will be
covered by a dedicated ban in the UCPD as amended by the ECGTD, yet still subject to the
transactional decision test (new Article 6(2)(d) UCPD) (see infra, 4.4).

Finally, the study examines comparative environmental claims in the energy sector under
Articles 6 and 7 of the UCPD in their current form and as amended by the ECGTD.

Article 6 and 7 UCPD - General provisions on misleading practices (encompassing comparative claims)

Article 6(2) UCPD — Claims on future environmental performances

BLACKLIST

| | Point4aUCPD— |1 Point4cUCPD— !
Il Generic green claims | 1 Carbon offset-based |
| L 1

1y 1

i Point 4b UCPD - Halo i Point 10a UCPD - !
claims i 1 Claims on requirements |
1 1
1 |

i imposed by law

claims

Figure 1: Structure of the legal framework (Current UCPD in full line; Changes by the ECGTD in dotted line)

4.1 Generic environmental claims

99 ¢ 29 [x3

“green energy”, “100 % green electricity and gas”, “renewable energy”, “eco natural
gas”, “environmentally friendly natural gas”, “sustainable energy solutions to make
efficient use of energy”, “sustainable services and solutions”, “100 % green light”,

EE TS

“renewable gas”, “natural gas is environmentally friendly”

Generic environmental claims in the energy sector are problematic under the UCPD and even
more under the ECGTD.

4.1.1 UCPD

The mentioned claims can be considered generic, as they do not indicate a specific sustainability
benefit or its magnitude. Unlike explicit, future-oriented pledges, these claims convey an
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impression of excellent environmental performance while remaining vague about their
underlying criteria or methodological assumptions. Their broad and undefined nature allows
them to encompass a wide range of practices, from partial renewable sourcing to the use of
offsets or rebranding of conventional energy products. They are particularly susceptible to
ambiguity and overgeneralisation.

Under the UCPD, vague and generic claims can only be used in exceptional circumstances.
Courts, enforcement authorities, the UCPD Guidance, and national guidelines have been
increasingly strict and critical of generic and vague environmental claims under Articles 6 and
7 UCPD.'** Absent prominent specifications or explanatory statements limiting the claim
to specific environmental benefits, such claims are very likely to mislead.'>

One of the only ways to legitimately make a generic environmental claim is when life cycle
assessment studies of the product have proven its environmental performance.'*° This is
confirmed by several national guidelines.!>” For example, the Dutch ACM makes it very clear:
it is currently not possible for virtually all products to demonstrate, through a life cycle
assessment, that they do not have a negative impact on the environment. !>

As mentioned (supra, 3.1.2 and 3.1.3), generic claims are often accompanied by ‘green
imagery’ (for example, extensive use of green backgrounds or images of trees, wind turbines,
solar panels, logos of the planet, and other forms of imagery). Non-verbal elements and imagery
should not overstate the scale of the environmental benefit. Given the highly polluting character
of fossil fuel energy companies, the use of green imagery by these companies is highly likely
to be misleading.

Enforcement practice across Member States confirms the strict approach to generic
environmental claims, in general and specifically in highly polluting sectors, where even
higher standards apply (see supra, 3.1.3). In 2022, for instance, the ACM took action against
the energy supplier Greenchoice for promoting itself as “the greenest energy movement of the

154 According the UCPD Guidance (referring to Art. 6 UCPD), “environmental claims are likely to be misleading
if they consist of vague and general statements of environmental benefits without appropriate substantiation of the
benefit and without indication of the relevant aspect of the product the claim refers to”. Examples given by the
European Commission include: ‘environmentally friendly’, ‘eco-friendly’, ‘eco’, ‘green’, ‘nature’s friend’,
‘ecological’, ‘environmentally correct’, ‘climate friendly’, ‘gentle on the environment’, ‘pollutant free’, ‘zero
emissions’, ‘carbon friendly’, ‘reduced CO, emissions’ ‘carbon neutral’, ‘climate neutral’ and even the broader
claims of ‘conscious’ and ‘responsible’. The Guidance furthermore mentions that under Art. 7 UCPD “/g/reen
claims can be misleading if they consist of vague and general statements of environmental benefits. Such claims
are less likely to be misleading under Article 7 if they are supplemented by prominent specifications or explanatory
statements on the product’s environmental impact, for example by limiting the claim to specific environmental
benefits”. See UCPD Guidance, 4.1.1.4.

155 Ibid.

156 UCPD Guidance, 4.1.1.4.

157 The Netherlands Authority for Consumers & Markets, ‘Guidelines regarding Sustainability Claims’ (2nd edn,
2023), 18-20; Danish Consumer Ombudsman, ‘Guidance from the Consumer Ombudsman on the use of

environmental and  ethical claims, etc., in  marketing, August 2014’, (Memorandum)
<https://forbrugerombudsmanden.dk/media/49009/vejledning-om-miljoemaessige-paastande-engelsk-udgave-
2.pdf>.

158 The Netherlands Authority for Consumers & Markets, ‘Guidelines regarding Sustainability Claims’ (2nd edn,
2023), 17-20.
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Netherlands” without providing adequate substantiation for such an expansive claim.!'>
Similarly, Belgian and German authorities intervened against the use of generic assertions such

as “the most climate-friendly means of transport” on the website of the long-haul bus operator
Flixbus.'*°

Comparable concerns have arisen in the aviation sector, where courts in the Netherlands!'®! and
Germany'®?, as well as the United Kingdom’s self-regulatory advertising body'®*, have found
that airlines’ vague and unsubstantiated references to concepts such as “sustainable flying”,
“sustainable aviation fuel”, the “environment,” or being “green”, are misleading. Additionally,
the use of implicit green claims through green imagery has been found to be too vague and
ambiguous. Following dialogue with the Commission and national consumer protection
authorities within the CPC network, the airlines concerned committed to refraining from using
vague green terminology, imagery, or other implicit claims. As mentioned, in November
2025, twenty-one European airlines agreed to modify their practices regarding environmental

claims.'%*

t,165

Action against generic environmental claims was also taken with regard to wall paint,'® coffee

16 1 170 1 171
, .

drinks, ' garbage bags,'®” hotel stays,'® cruises,'®® motor oi and heating oi

We consider the following generic claims in the energy sector to be, in the absence of
further details, misleading under the UCPD:

113 99,
- “green energy’;

159 The Netherlands Authority Consumer & Market 20 September 2022, ACM/21/053808
<www.acm.nl/system/files/documents/toezeggingsbesluit-greenchoice-duurzaamheidsclaims-energie.pdf>.

160 This enforcement action supported by the CPC-Regulation was unsuccessfully challenged by Flixbus before
German courts. See BGH, 20 February 2025, 1 ZB 26/24, NJW-RR 2025, 675.

161 Rechtbank Amsterdam 20 March 2024, ECLI:NL:RBAMS:2024:1512, KLM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512>. See Paul Verbruggen and Amber
Schuijers, ’Greenwashing the Aviation Industry? On the Lawful Use of ’Sustainable Aviation Fuel’ Claims in
Airline Advertising Under European Consumer Law’ (2025) TILR 411.

162 LG Berlin 11 18 December 2024, 15 o) 437/23, Air Baltic,
<https://dejure.org/dienste/vernetzung/rechtsprechung?Gericht=L. G%20Berlin%20[I&Datum=18.12.2024>.

163 Advertising  Standards  Authority = 6  December 2023,  A23-1206007,  Lufthansa,
<https://www.asa.org.uk/rulings/deutsche-lufthansa-ag-a23-1206007-deutsche-lufthansa-ag.html>; ~Advertising
Standards Authority 6 December 2023, A23-1206006, Air France-KLM, <https://www.asa.org.uk/rulings/air-
france-klm-a23-1206006-air-france-klm.htmI>; Advertising Standards Authority 6 December 2023, A23-
1206008, Etihad, <https://www.asa.org.uk/rulings/etihad-airways-a23-1206008-etihad-airways.html>.

164 European Commission, ‘Twenty-one European airlines agree to modify their practices regarding environmental
claims following dialogue with the Commission and national consumer protection authorities’ (6 November 2025)
<https://ec.europa.eu/commission/press>.

165 LG Cologne, 2 April 2025, 87 O 36/24, OBL

166 OLG Niirnberg, Beschluss 15 November 2023 — 3 U 1722/23, Zeitschrift fiir nachhaltige Unternehmensfiihrung
2024, 34.

17 OLG Schleswig, 30 June 2022, 6 U 46/21, Neue Juristische Wochenschrift — Rechtsprechungsreport (2022)
1345.

168 LG Hamburg 9 August 2024, 315 O 108/22: “CO,-neutral”’; LG Hamburg 29 August 2024, 312 O 114/22:
“certified carbon neutral”.

169 TG Karlsruhe 07 November 2024, 14 O 23/24 KfH: “klimaneutral”.

170 LG Hamburg 9 August 2024, 315 O 108/22: “CO,-neutral”’; LG Hamburg 29 August 2024, 312 O 114/22:
“certified carbon neutral”.

7l LG Karlsruhe 07 November 2024, 14 O 23/24 KfH: “klimaneutral”.
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- “100 % green electricity and gas”;

- “remnewable energy”;

- “eco natural gas”;

- “environmentally friendly natural gas”;

- “sustainable energy solutions to make efficient use of energy’;

- “sustainable services and solutions”;

- “100 % green light”;

- “natural gas — an ecological and advantageous source of energy”;

- “natural gas is environmentally friendly”;

- “renewable gas”;

- “thermogreen fuel oil”,

- “from renewable sources”,;

- “Why choose us for your electricity and gas? Peace of mind that comes from taking
care of the planet”.

In addition, the claims that link an environmental benefit to the highly polluting fossil fuel
business / highly polluting fossil fuel products (including oil but also gas) are particularly
misleading and false, because, as set out in detail (supra, 2.1), fossil fuels, including gas, are a
central driver of global greenhouse gas emissions. Gas combustion still emits substantial CO2
and methane leakage during extraction and transport can make the climate impact as bad or
even worse than oil in some cases. Reliance on coal, oil, and gas is incompatible with global
climate goals. There can therefore be no doubt that linking a generic environmental benefit
to fossil fuels is wrong and misleading.

4.1.2 ECGTD

The ECGTD added point 4a to the blacklist of Annex I UCPD. This provision prohibits
making a generic environmental claim when the trader cannot demonstrate recognized
excellent environmental performance relevant to the claim. “Excellent environmental
performance” is defined in the new Article 2(1)(s) UCPD.!”? Blacklist point 4a confirms the
above-described critical stance against generic green claims and goes a step further by
blacklisting generic environmental claims as a matter of principle.

The ECGTD also adds a definition of a “generic environmental claim” with a formal and a
substantive requirement (Art. 2(1)(p) UCPD).!”

172 Art. 2(1)(s) UCPD (inserted by Art. 1(1)(b) ECGTD): “ ‘recognised excellent environmental performance’
means environmental performance compliant with Regulation (EC) No 66/2010 of the European Parliament and
of the Council or with national or regional EN ISO 14024 type I ecolabelling schemes officially recognised in the
Member States, or top environmental performance in accordance with other applicable Union law”.

173 Art. 2(1)(p) UCPD (inserted by Art. 1(1)(b) ECGTD): “‘generic environmental claim’ means any
environmental claim made in written or oral form, including through audiovisual media, that is not included on a
sustainability label and where the specification of the claim is not provided in clear and prominent terms on the
same medium”.
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Formally, the practice must qualify as an “environmental claim”.!”* The claim must be “made
in written or oral form, including through audiovisual media,” and must not be included on a
sustainability label.!” The restriction to written or oral claims is questionable, as it excludes
vague impressions of environmental achievement or aspiration conveyed, for example, through
images or sounds of nature, at least when used on their own.!”® The European Commission
clarified that implicit claims, such as green imagery, are not fully excluded by this definition,
as “claims made in written form or orally combined with implicit claims could constitute a
generic environmental claim... Therefore, implicit claims (colours or images) on their own,
without written or spoken text, cannot be considered generic environmental claims. However,
claims made in written form or orally combined with implicit claims could constitute a generic

environmental claim”.""’

Substantially, a generic environmental claim lacks a “specification of the claim [...] in clear
and prominent terms on the same medium”,'’® such as the same spot, product packaging, or
online selling interface.!” Hence, additional clarification is necessary regarding the otherwise
unspecified claim, which must be adequate in scope and manner of presentation to avoid being

qualified as a generic environmental claim.

Recital 9 of ECGTD lists, among others, “climate-friendly”, “carbon-friendly”, and “energy-
efficient” as examples of generic environmental claims. It does not explicitly mention
“carbon neutral” and “net zero”, as these claims are addressed by the more specific provisions
in the ECGTD (see infra, 4.2 and 4.4, for more extensive discussion of offset-based claims and
future environmental performance claims). The amended UCPD does, however, not exclude
the possibility that these claims may also qualify as generic when they are used without further
specification. This remains relevant as traders may, e.g., invoke “carbon neutrality” in ways
unrelated to offsetting. Such unqualified uses remain addressable under the prohibition of
generic claims.

There is one exception to the per se prohibition of generic environmental claims. Generic
environmental claims are permitted where the trader can substantiate them by
demonstrating “recognized excellent environmental performance” that is directly relevant

174 Art. 2(1)(0) UCPD (inserted by Art. 1(1)b ECGTD): “‘environmental claim’ means any message or
representation which is not mandatory under Union or national law, in any form, including text, pictorial, graphic
or symbolic representation, such as labels, brand names, company names or product names, in the context of a
commercial communication, and which states or implies that a product, product category, brand or trader has a
positive or zero impact on the environment or is less damaging to the environment than other products, product
categories, brands or traders, or has improved its impact over time”. This includes explicit and implicit claims
(such as green imagery).

175 The exclusion of claims conveyed through sustainability labels can be explained by the fact that such labels are
already regulated under other blacklisted provisions (e.g. Annex I, point 2, 2a, 4 UCPD) as well as under the
general rules of the UCPD.

176 See Béatrice Parguel, Florence Benoit-Moreau and Cristel Antonio Russell, ‘Can evoking nature in advertising
mislead consumers? The power of ‘executional greenwashing” (2015) 34 International Journal of Advertising
107.

177 See European Commission, ‘Questions and Answers’ (2025) Ref. Ares (2025)10410238 European Commission
6. See also Recital 9 ECGTD.

178 Art. 2(p) UCPD (inserted by Art. 1(1)b ECGTD).

17 ECGTD, recital 9.
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to the full scope of the claim.!®® This standard may be met only in three narrowly defined

situations!8!:

a) compliance with Regulation (EC) No 66/2010 establishing the EU Ecolabel scheme!®?;

b) compliance with officially recognized national or regional EN ISO 14024 type I ecolabelling
schemes (such as the German “Blauer Engel” or the “Nordic Swan)'%3; or

c) the demonstration of top environmental performance under other applicable Union law (e.g.,
Energy Labelling Regulation).

Hence, the scope of this exception is very narrow, certainly with respect to generic claims in
the energy sector. First, a recognized label or performance standard may anyhow not be used
to support a generic environmental claim that goes beyond what the underlying
recognition actually covers.'*

Second, these three recognized forms of excellent environmental performance currently do not
extend to most climate-mitigation claims, services, or organisational activities.!s> At this
moment, there is no such recognized form of excellent environmental performance for
retail energy services at the EU level and only to a limited extent at the national level:

1

a) EU Ecolabels exist only for a limited range of consumer goods and services'®®, and energy

supply is currently not on the list of product groups.

b) Officially recognized national/regional type I ecolabelling schemes are currently also mostly
missing for energy services, except for the Austrian Umweltzeichen, which also applies to
certain categories of energy products.'®’

c¢) Other applicable Union law determining top environmental performance is currently also
missing for the energy sector.

In the absence of regulation determining excellent environmental performance in the energy
sector, the analysis of generic environmental claims in the energy sector is very simple: such

180 Annex I, point 4a UCPD (inserted by Annex, (2) ECGTD).

181 Art. 2(s) (inserted by Art. 1(1)b ECGTD).

182 Regulation 66/2010/EC of 25 November 2009 on the EU Ecolabel (2010) OJ L27/1.

183 The 1SO 14024:2018 standard establishes the principles and procedures for developing Type I environmental
labelling programmes, including the selection of product categories, product environmental criteria and product
function characteristics, the certification procedures for awarding the label and the procedures for assessing and
demonstrating compliance (ISO 14024:2018 <https://www.iso.org/standard/72458.html>).

184 ECGTD, recital 10. For example, a product holding an ‘A’ energy label may be promoted as “energy efficient,”
but it may not be marketed with broader claims such as “low carbon impact” or “climate-friendly,” as the energy
label does not account for greenhouse-gas emissions outside the use phase of the product’s lifecycle.

185 European Commission ‘Product Groups and Criteria’ <https://environment.ec.europa.eu/topics/circular-
economy/eu-ecolabel/product-groups-and-criteria_en>. See also BEUC and EEB, New EU Ecolabel Work Plan
2025-2029: Initial recommendations (BEUC 2024).

136 B.g_, the Ecolabel requirements for electronic displays seem to only include rules on energy consumption during
use and emissions in the supply chain of fluorinated greenhouse gasses, which make only a relatively small
contribution to anthropogenic climate change (Commission Regulation 2020/1804/EU of 27 November 2020
establishing the EU Ecolabel criteria for electronic displays (2020) OJ L402/73).

187 Osterreichisches Umweltzeichen, ‘Griine Energie’
<https:// www.umweltzeichen.at/de/produkte/er%C3%BCne-energie>.
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claims are prohibited per se under the ECGTD. The analysis would be different to the
(limited) extent that the generic claim is covered by a national/regional type I ecolabelling
system, like the Austrian Umweltzeichen.

This analysis is consistent with the existing UCPD application. The ECGTD, however, offers
the additional benefit that its ban on generic environmental claims is not subject to the general

transactional decision test.'8®

In addition, as mentioned (supra, 4.1.1), it is important to keep in mind the particularly
problematic character of claims linking an environmental benefit to the highly polluting
fossil fuels.

We therefore consider the following claims to be, in the absence of further details, contrary
to the ECGTD:

- “green energy”;

- “100 % green electricity and gas”;

- “renewable energy”;

- “eco natural gas”;

- “environmentally friendly natural gas’;

- “sustainable energy solutions to make efficient use of energy”;

- “sustainable services and solutions”;

- “100 % green light”;

- “natural gas — an ecological and advantageous source of energy”;

- “natural gas is environmentally friendly”;

- “renewable gas’;

- “thermogreen fuel oil”;

- “from renewable sources”;

- “Why choose us for your electricity and gas? Peace of mind that comes from taking
care of the planet”.

4.2 Carbon offset-based claims

“We compensate for the carbon footprint”, “We repopulate forests and reduce the planet’s

G«

C02 to offset the carbon footprint produced by the consumption of gas”, “we transform

into trees”, “we compensate the carbon footprint of gas”, “CO:-compensated gas”,
» ‘“

“compensates for the supply of gas”, “The CO: emissions of gas consumption are
compensated”, “Our gas offers with offset emissions”, “offset these unavoidable emissions

F T G«

by purchasing carbon credits”, “tariff with a climate protection contribution”, “your CO:-
emissions are accounted for and offset through climate projects”, “CO:z compensated

I T

natural gas”, “Compensation for your CO: emissions through certified projects”

Carbon offset-based claims in the energy sector are problematic under the UCPD and even more
under the ECGTD. Such statements must always be objectively correct. However, even

138 Bert Keirsbilck, ‘Empowering Consumers for the Green Transition: Overview of Directive (EU) 2024/825°
(2024) 5 EuCML 205, 210.
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objectively correct statements can be misleading if the accompanying information is entirely
189

lacking or does not meet the strict standards established by case law.
The IPCC defines a carbon “offset” as the reduction, avoidance, or removal of one unit of
greenhouse gas (GHG) emissions by one actor, which is purchased by another actor to
compensate for an equivalent unit of GHG emissions from its own activities.'”’
Methodologies to address GHG emission are often grouped into two broad and partially
overlapping categories: nature-based and technology-based approaches. Within each category,
methodologies can be further distinguished between those that reduce or avoid emissions and
those that that remove GHG. Examples include nature-based removals such as reforestation,
technology-based removals such as carbon capture and sequestration, nature-based emission
reduction such as reduced methane from ruminant livestock and technology-based emission
reductions such as switching to clean energy sources.'” Reduction measures include, for
example, the distribution of energy-efficient cookstoves or the installation of carbon-capture
filters on industrial smokestacks, while avoidance measures typically involve deploying
renewable energy technologies or conserving existing natural carbon sinks such as forests and
peatlands. Removal activities aim to extract greenhouse gases — most commonly CO: — from
the atmosphere, either by enhancing or creating natural sinks through reforestation or
afforestation, or by using engineered removal technologies, of which the latter two are not yet
widely implemented at scale. These mitigation activities can be financed through the sale of
carbon credits, which can be traded and ultimately retired to offset the credit purchaser's
emissions. To date, the majority of carbon credits traded on the market relate to emission-
reduction and avoidance projects rather than the generally more costly removal-based offsets.!*?

Carbon offsetting claims are problematic for multiple reasons.

Combatting climate change requires steep reductions in emissions (particularly in the
energy sector), which cannot be substituted for by offsetting. This is because addressing
climate change requires substantial global emissions reductions.!®® And, the scope for relying

189 Elias Van Gool,” New UCPD rules on generic, off-set based and ‘greenwishing’ claims examined in the context
of climate change mitigation’ in Alberto De Franceschi, Bert Keirsbilck and Evelyne Terryn (eds.), Green Claims
and Greenwashing (Larcier Intersentia 2026); Nils Rauer and Franziska Mauritz, ‘Umweltbezogene Werbung in
der Praxis. Ein Leitfaden zur Vermeidung von Greenwashing’ (2023), Gewerblicher Rechsschutz und
Urheberrecht 1747 ff.

190 TPCC, *Climate Change 2022: Mitigation of Climate Change’ (Working Group III contribution to the 6%
Assessment Report, 2022) 1809.

191 Unidroit, Draft Unidroit Principles on the Legal Nature of Verified Carbon Credits, Study LXXXVI - W.G.8
—Doc. 2, April 2026.

192 Gregory Trencher and others, ‘Demand for low-quality offsets by major companies undermines climate
integrity of the voluntary carbon market’ (2024) 15 Nature Communications 1, 3. See, for a definition of “Verified
Carbon Credit”, Principle 2 of the Draft Unidroit Principles on the Legal Nature of Verified Carbon Credits:
Unidroit, ‘Draft Working Principles on the legal nature of verified carbon credits’ (Unidroit Working Group on
the Legal Nature of Verified Carbon Credits - 7th Session 17-19 December 2025) <https://www.unidroit.org/wp-
content/uploads/2025/12/Study-L XXXVI-W.G.7-Doc.-3-rev-Draft-Principles-and-Commentary.pdf>.

193 Clemens Kaupa, ‘Peddling False Solutions to Worries Consumers — The Promotion of Greenhouse Gas
“Offsetting” as a Misleading Commercial Practice” (2022) 4 EuCML 139; IPCC, ‘Summary for Policymakers.
Climate Change 2023: Synthesis Report. Contribution of Working Groups I, II and III to the Sixth Assessment
Report of the Intergovernmental Panel on Climate Change, <
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on carbon removal is limited. Emission reduction is a more effective means of combatting
climate change than offsetting, and carbon credits themselves are not always reliable.
Recent research, for example, has highlighted significant problems of over-crediting.!** A large
share of carbon credits does not deliver the claimed reductions. Science also points out the
limited climate effectiveness of carbon credits.!”> This makes offsetting claims highly
vulnerable to being misleading and, in many cases, factually incorrect.!® Importantly, the non-
equivalence between emissions and offsets is explicitly noted in the preamble to ECGTD.!’

Offset-based claims are considered misleading because asserting that (the climate impact of) a
product, service, or organization’s own greenhouse gas emissions have been fully compensated
elsewhere is scientifically invalid. This is because emissions and carbon credits are not
equivalent and are inherently vulnerable to significant technical and credibility issues.'*® These
so-called ‘environmental integrity’ risks include a lack of additionality, where projects would
have gone ahead even without carbon finance or indirectly stimulate higher fossil fuel use
through rebound effects'®’; leakage, whereby emissions reductions in one location are offset by
increased emissions elsewhere; non-permanence, meaning the fact that the warming effect of
fossil fuel emissions lasts a lot longer, operating on a different timescale, than forest protection
measures; and overclaiming or double counting of emission reductions or removals.??’ Offsets
may also create moral hazard by enabling beneficiaries to continue emitting rather than
reducing their own emissions, and highly polluting fossil-fuel and intensive livestock industries
have a long track record of promoting offsetting to perpetuate sales of their products.?’! Many
offset projects raise concerns about adverse social impacts on local communities or

https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6_SYR_SPM.pdf>; European Commission, ‘The
Land Gap Report 2022’ (2022) <https://knowledge4policy.ec.europa.eu/publication/land-gap-report-2022 _en>.
194 Annelies Gill-Wiehl, Daniel M. Kammen, Barbara K. Haya, ‘Pervasive over-crediting from cookstove off set
methodologies’ (2024) 7 Nature sustainability 191: the avoided emissions by investments in ‘cooking oven
projects’ are easily estimated 10 times too large; Clemens Kaupa, ‘The Problem of Carbon Credits and Offsetting
in Corporate Climate Disclosure’ (2025) Common Market Law Review 573 ff.

195 See e.g. Macintosh, A., Trencher, G., Probst, B., Barley, S., Cullenward, D., West, T. A. P., Butler, D., &
Rockstrom, J. (2025). Carbon credits are failing to help with climate change — here’s why. Nature, 646, 543—
546; Probst, B. S., Toetzke, M., Kontoleon, A., Diaz Anadén, L., Minx, J. C., Haya, B. K., Schneider, L., Trotter,
P. A., West, T. A. P., Gill-Wiehl, A., & Hoffmann, V. H. (2024). Systematic assessment of the achieved emission
reductions of carbon crediting projects. Nature Communications, 15, 9562. https://doi.org/10.1038/s41467-024-
53645-z; West, T. A. P., Alford-Jones, K., Delacote, P., Fearnside, P. M., Filewod, B., Groom, B., Kaupa, C.,
Kontoleon, A., L’Horty, T., Probst, B. S., Riva, F., Romero, C., Sills, E. O., Soares-Filho, B., Zhang, D., Wunder,
S., & Putz, F. E. (2025). Demystifying the romanticized narratives about carbon credits from voluntary forest
conservation. Global Change Biology, 31(10), ¢70527 <https://doi.org/10.1111/gcb.70527>.

19 See also Clemens Kaupa, ‘Peddling False Solutions to Worries Consumers — The Promotion of Greenhouse
Gas “Offsetting” as a Misleading Commercial Practice” (2022) 4 EuCML 139, 139.

197 ECGTD, Recital 12.

198 Ibid.

19 See R. York, L. Adua and B. Clark, ‘The rebound effect and the challenge of moving beyond fossil fuels: A
review of empirical and theoretical research’ (2022) 13 WIREs Climate Change €782.

200 See D. Broekhoff and others, Securing Climate Benefit: A Guide to Using Carbon Offsets (GHGMI, 2019) 17-
30; G. Trencher and others, ‘Demand for low-quality offsets by major companies undermines climate integrity of
the voluntary carbon market’ (2024) 15 Nature Communications 1, 1-2. See also recital 21 Green Claims Proposal.
201 Bp, ‘BP Target Neutral is celebrating 10 years of working with customers to reduce carbon emissions’ (BP, 17
October 2016) <https:// www.bp.com/en/global/corporate/news-and-insights/press-releases/bp-target-neutral-is-
celebrating-10-years-of-working-with-customers-to-reduce-carbon-emissions.html>; SOMO, ‘Carbon offsets are
an obstacle to real climate solutions’ (SOMO, 17 October 2024).
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environmental harms unrelated to climate change.?*? Although certification bodies such as Gold
Standard and Verra seek to ensure quality through standards and registries, they have not, in
practice, been able to fully eliminate these integrity risks.?’> There is therefore a general
disfavour against compensation/offsetting claims.

Finally, the system of carbon credits and offsetting is poorly understood by consumers, as
shown by several studies conducted by consumer organizations.?** Many consumers believe
that a “carbon neutral” product involves a direct reduction in emissions, or even no
emissions at all 2%

4.2.1 UCPD

In recent years, carbon offsetting claims have already been successfully contested under
the general rules on misleading actions and omissions. In general, courts and enforcement
authorities have employed several different types of reasoning to declare carbon offsetting
claims as misleading. Some have emphasized that the advertiser has an obligation to prove their
claim, but fails to do so because there is no scientific evidence that carbon credits work. Other
courts and authorities mostly rely on the flaws in the offsetting itself, for example, by failing to
address scope 3 emissions. While differing arguments have been used, the case law declaring
offsetting claims misleading is extensive.

In 2024, for instance, the German Federal Court (BGH) held in Katjes that a confectionery
manufacturer could not market its products as “climate-neutral” unless consumers were
clearly and immediately informed that the claim relied on investments in carbon offset
projects.’”® The BGH acknowledged that the term “climate neutral” encompasses both the

202 Failing to disclose this in offset-based communications can also constitute a misleading omission (Art. 7
UCPD).

203 See, e.g., P. Greenfield, ‘Revealed: more than 90% of rainforest carbon offsets by biggest certifier are worthless,
analysis shows’ (2023) The Guardian, <https://www.theguardian.com/environment/2023/jan/18/revealed-forest-
carbon-offsets-biggest-provider-worthless-verra-aoe>; J. Lo, “Verra’s plan to review carbon credits faster with
fewer staff raises integrity concerns’ (2024) Climate Home News
<https://www.climatechangenews.com/2024/10/3 1/verras-plan-to-review-carbon-credits-faster-with-fewer-staff-
raises-integrity-fears/>.

204 The Netherlands Authority Consumer & Market, ‘ACM publishes behavioral research into CO, compensation
when purchasing airline tickets’” (ACM 13 October 2022) <https://www.acm.nl/en/publications/acm-publishes-
behavioral-research-co2-compensation-when-purchasing-airline-tickets™>.

205 An ASA (Advertising Standards Association) study (qualitative research report on environmental claims in
advertising 2022), concludes that CO, offset mechanisms are the biggest source of confusion and deception in
environmental claims and that most participants assume that ‘carbon neutral’ claims imply a direct reduction in
GhG emissions: Advertising Standards Authority, ‘Environmental Claims in Advertising Qualitative Research
Report’ (October 2022) <https://www.asa.org.uk/static/6830187f-cc56-4433-b53a4ab0fa8770fc/CCE-Consumer-
Understanding-Research-2022Final-090922.pdf>. A survey by the Verbraucherzentrale Nordrhein-Westfalen:
80% of those surveyed had already noticed “climate neutral” products in shops, only 13% referred to the
compensation mechanisms and only 3% could correctly interpret the claim: Sinus, ‘Wahrnehmung von
klimaneutralen Produkten: Reprisentative Online-Befragung fiir die Verbraucherzentrale NRW’ (Heidelberg 12
August 2022) <https://www.verbraucherzentrale.nrw/sites/default/files/2022-
09/sinus_vznrw_wahrnehmung_klimaneutrale produkte report.pdf>.

206 EBGH 27 June 2024, 1 ZR 98/23: This decision confirms a stricter interpretation than how some lower German
courts, including the lower instances in the Katjes case, had ruled in the past concerning such offset-based claims.
See Beate Gsell and Sebastian Meyer, ‘How to Combat ‘Greenwashing’: Comment on the Comment on the
Decision of the German Federal Court of Justice of June 27,2024 — BGH I ZR 98/23 on Misleading Advertisement
of Climate Neutrality’ (2025) Journal of European Consumer and Market Law 21, 22. Now, the approach taken
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avoidance of CO2 emissions and CO; compensation. Yet, according to the BGH, reduction
and compensation of CO: emissions are not equivalent measures for achieving climate
neutrality; rather, there is a principle of prioritizing reduction over offsetting. The same
strict standards that applied to health-related advertising were applied by the BGH to
environmental advertising.?’” From these circumstances, the BGH inferred that the risk of
consumers being misled is particularly high in environment-related advertising and that there
is an increased need to inform the relevant public about the meaning and content of the terms
and symbols used. Therefore, strict requirements were set for the explanatory information
necessary to avoid misleading consumers.>%

Following the BGH decision, the Higher Regional Court of Cologne concluded that there was
misleading advertising by the airline company Eurowings with the claim “offset and take
off” (“ausgleichen und abheben’) as the defendant should have clarified, in direct connection
with this advertising claim, that the compensation may only take place in the future and that the
exact extent of that compensation is not yet determined. The decisive factor here was the
understanding of the reasonably well-informed, reasonably observant, and critical average
consumer. Like the BGH, the Higher Regional Court also applied the “particularly strict
requirements” to advertising about environmental characteristics. According to the court, it is
not per se, misleading if the advertising promise is not achieved by the product itself but only
through compensation measures; however, clarity, accuracy, and an immediate explanation
must be provided.?*

Even if sufficient information is provided about the ‘neutrality’ achieved through compensation
payments, the claim “climate neutral” may also be found inadmissible if other essential
information is withheld from the consumer. For example, the Higher Regional Court of
Frankfurt am Main prohibited the use of a “climate neutral” seal for a supplier of eco-
friendly detergents and cleaning products because the basis for calculating the balance
sheet was not disclosed. The advertising did not sufficiently indicate that indirect emissions
from the ‘Scope 3’ area (i.e., for example, purchased goods and raw materials, waste, and
outsourced activities such as transport or data centre services) were excluded from the
assessment of “climate neutrality”. According to the internationally recognized Greenhouse
Gas Protocol standard,?'? including these emissions is optional. However, consumers are not
aware of this and therefore assume that all emissions are accounted for. This is particularly true

by the Bundesgerichtshof regarding carbon offsets is consistently followed in lower case law. Cf. Marc-Philippe
Weller, Theresa H681, Camilla Seemann, ‘Klimaneutralitit im Privatrecht’ (2024) Zeitschrift fiir Europiisches
Privatrecht 575 f. See, e.g., LG Nuremberg-Fiirth 25 March 2025, 3 HK O 6524/24, Adidas,
<https://www.duh.de/fileadmin/user_upload/download/Projektinformation/Verbraucher/Klimaneutralit%C3%A4
t/2025-03-25_Urteil Adidas_x.pdf>, nr. 4).

207 BGH 27 June 2024, 1 ZR 98/23, para 23.

208 BGH 27 June 2024, 1 ZR 98/23, para 26. See Beate Gsell and Sebastian Meyer, ‘How to Combat
‘Greenwashing’: Comment on the Comment on the Decision of the German Federal Court of Justice of June 27,
2024 — BGH I ZR 98/23 on Misleading Advertisement of Climate Neutrality’ (2025) Journal of European
Consumer and Market Law 21, 23 f.

209 OLG Kéln 13 December 2024, 6 U 45/24, Eurowings.

210 See Greenhouse Gas Protocol, ‘Standards & Guidance’ <https://ghgprotocol.org/standards-guidance>.
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when the term “climate neutral” refers to the company as a whole and not to individual
products.?!!

Advertising flights as “green” or “climate-neutral” has also recently been the subject of
212 as well as courts in the
Netherlands?!®, have found that offers inviting passengers to pay surcharges for offset
projects — promoted as “compensating” flight emissions or enabling “sustainable flying” —
amount to misleading commercial practices, a position that also underpinned the
Commission’s and national authorities’ decision to launch a CPC action against several airlines
in 2024.2'* As mentioned, consequently, twenty-one European airlines agreed to modify their
practices regarding environmental claims following dialogue with the Commission and national

consumer protection authorities.?!® Thus, e.g. the Higher Regional Court of Diisseldorf ruled
99216

several legal proceedings. In particular, several courts in Germany,

similarly, deeming the statements “Fly more sustainably”~"® in combination with the option to
pay a sum of money to support certified climate protection projects and “The future of CO.-
neutral flying is just a click away”®'” to be impermissible, as the advertising created a false
impression regarding the immediacy and the nature of CO. compensation measures.?!® A
similar decision was taken by the Regional Court of Cologne, that found the statement “With
our offers for more sustainable flying, you can reduce your flight-related CO: emissions directly
during the booking process by using sustainable aviation fuels (SAF)”*" misleading, for
creating the false impression that payment leads to a direct and specific environmental benefit

for the consumer’s own flight.??°

In Austria, in June 2023, the Association for Consumer Protection (VKI) filed a civil lawsuit
against Brau Union Osterreich for misleading advertising. The company advertised its Gdsser
beer brand as 100% CO: neutral. After the investigation, VKI found that only the beer
brewing process did not require fossil fuels. However, Brau Union omitted the energy-

211 OLG Frankfurt a. M. Urteil 10.11.2022, 6 U 104/22, Neue Juristische Wochenschrift - Rechtsprechungsreport,
2023, 188 ff.

212 See the already mentioned Eurowings case OLG Koln 13 December 2024, 6 U 45/24, Eurowings,
<https://dejure.org/dienste/vernetzung/rechtsprechung?Gericht=0OLG%20K%F6In&Datum=13.12.2024>.

213 Rechtbank Amsterdam 20 March 2024, ECLI:NL:RBAMS:2024:1512, KILM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512> (‘C02ZERO’ product advertised
based on investments in reforestation projects and ‘sustainable aviation fuels’ as allowing passengers to
‘compensate’ their flight’s emissions and to achieve a sustainable future).

214 See European Commission, ‘Twenty-one European airlines agree to modify their practices regarding
environmental claims following dialogue with the Commission and national consumer protection authorities’ (6
November 2025) <https://ec.europa.eu/commission/presscorner/detail/en/ip_25 2608>. At the international level,
17 members of the International Consumer Protection and Enforcement Network (ICPEN) recently sent an open
letter to the aviation industry on the use of carbon offsets and other climate-washing concerns. See
<https://icpen.org/news/1420>.

215 See European Commission, ‘Twenty-one European airlines agree to modify their practices regarding
environmental claims following dialogue with the Commission and national consumer protection authorities’ (6
November 2025) <https://ec.europa.eu/commission/presscorner/detail/en/ip 25 2608>.

216 Fliegen Sie nachhaltiger.

217 Die Zukunft des COs-neutralen Fliegens ist nur einen Klick entfernt®.

218 OLG Diisseldorf 4 December 2025, 20 U 38/25
<https://nrwe.justiz.nrw.de/olgs/duesseldorf/j2025/20 U 38 25 Urteil 20251204.html>.

219 Mit unseren Angeboten zum nachhaltigeren Fliegen kénnen Sie Ihre flughezogenen CO>-Emissionen direkt
wdhrend der Buchung durch den Einsatz nachhaltiger Flugkrafistoffe (SAF) reduzieren®.

220 LG KélIn, 21 March 2025 — 84 O 29/24, GRUR-RS 2025, 7663 f.
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intensive malting process — responsible for a substantial share of total emissions — from its
claims. Brau Union argued that malting was not part of the brewing process, but the Linz
Regional Court rejected this defence. The Court found that Brau Union failed to provide
sufficient evidence that malting was not part of the brewing process and noted that the
company’s own website described malting as one of the brewing stages.??!

In a recent ruling, the Frankfurt am Main Regional Court deemed the advertising of
smartwatches by a major US technology company as “CO:-neutral” to be misleading.>*>
The advertising statement was accompanied by a note that the vast majority of emissions were
already avoided during production and transport and that a “small remainder” was offset by
nature-based compensation projects. However, the Frankfurt am Main Regional Court
emphasized that consumer perceptions of climate neutrality are strongly influenced by the
2015 Paris Climate Agreement. Consumers would therefore assume that CO- offsetting would
be guaranteed until around 2050. In the court’s view, the eucalyptus forest projects addressed
by the company for CO, compensation were not suitable in this respect because the lease
agreements for 75% of the project area only existed until 2029, and subsequent use was not

guaranteed.???

There are also some court decisions taking a somewhat more lenient approach towards the
additional information required in order not to mislead when using carbon offsetting claims.
For instance, in the Vattenfall Energies case, the Paris court held that the use of the term “carbon
neutral” was not misleading in light of the supplementary information made available on the
company’s website.?** Vattenfall, an energy supplier, marketed electricity products — such as
“Electricité éco” — as “carbon neutral”, describing them as electricity produced from sources
emitting little to no CO: or other greenhouse gases, and promoting them as a cheaper option
that respects the planet and future generations. The company further clarified online that it
compensated the carbon-based portion of its energy mix by purchasing guarantees of origin,
ensuring that an equivalent amount of non-CO--emitting electricity was injected into the grid.
The court considered that this information demonstrated an effort to explain a relatively
complex issue within the context of a commercial offer, by allowing consumers to further
inform themselves, and therefore dismissed the allegation that the advertising was misleading.
This ruling is less strict and contrary to the cited Katjes decision of the highest German court.??’

Carbon offsetting claims are, however, generally found to be in breach of the UCPD and there
is a growing convergence between different courts and authorities, although taking divergent
approaches to the analysis of the concrete ground.

221 LG Linz 27 March 2023, 3 Cg 69/22k — 8, BRAU UNION Osterreich AG <https://climatecasechart.com/non-
us-case/brau-union-osterreich-beer-malting-greenwashing/>.

222 LG Frankfurt a. M 26 August 2025, 3-06 O 8/24.

223 LG Frankfurt a. M 26 August 2025, 3-06 O 8/24.

224 Tribunal Judiciaire de Paris 19 April 2022, n © 20/10498, N ° Portalis 352J-W B7E-CTBZ7.

225 BGH 27 June 2024, 1 ZR 98/23: A decision that is followed by lower German courts, as is demonstrated by the
decisions cited above.
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We therefore consider the following claims in the energy sector (without further
specifications) to be misleading under the UCPD:

- “We compensate for the carbon footprint”;

- “We repopulate forests and reduce the planet’s C02 to offset the carbon footprint
produced by the consumption of gas”;

- “We transform into trees”;

- “We compensate the carbon footprint of gas”;

- “CO>-compensated gas’;

- “compensates for the supply of gas’;

- “The CO; emissions of gas consumption are compensated”;

- “Our gas offers with offset emissions”;

- “offset these unavoidable emissions by purchasing carbon credits”;

- “tariff with a climate protection contribution”,;

- “Your CO;z-emissions are accounted for and offset through climate projects”;

- “CO: compensated natural gas’;

- “Compensation for your CO: emissions through certified projects”.

4.2.2 ECGTD

The ECGTD introduces a new practice that is deemed unfair in all circumstances. Point 4¢ of
the blacklist prohibits “/c/laiming, based on the offsetting of greenhouse gas emissions, that
a product has a neutral, reduced or positive impact on the environment in terms of

greenhouse gas emissions.”**

Under the new blacklist provision, it is irrelevant whether the average consumer is clearly
informed that the claim relies on offsets or whether detailed information about the nature of
those offsets 1s provided. The new blacklist provision 4c only prohibits environmental claims
about superior greenhouse gas performance when they are based on off-setting, while still
allowing claims grounded in the actual lifecycle impact of a product or service, as
confirmed by recital 12 of the ECGTD.

Permissible claims, therefore, focus on real greenhouse gas reductions or removals within the
product’s own value chain rather than offsetting emissions elsewhere. These allowed claims
fall into three categories: first, claims based on a trader’s own operational emission reductions
or removals (scope 1 and scope 2 under the GHG Protocol)??’; second, claims relating to
downstream scope 3 emission reductions that arise during a product’s use or end-of-life,
provided these result from design choices already embedded at the time of marketing; and third,
claims based on carbon “insets,” meaning investments by companies to reduce or remove

226 Annex I, point 4c UCPD (inserted by Annex, (2) ECGTD).

227 “Scope 1” are the greenhouse gasses directly emitted by sources owned or controlled by a reporting organisation.
‘Scope 2’ are the indirect emissions from the generation of electricity, steam, heating and cooling consumed by
the reporting company. ‘Scope 3’ includes all other indirect emissions occurring upstream and downstream in the
reporting company’s value chain. See https://ghgprotocol.org/standards-guidance.
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upstream scope 3 emissions through actions taken within their own supply chains.??® While
point 4c does not prohibit the aforementioned three categories, these claims can and often will

be problematic under the general UCPD prohibitions on misleading actions and omissions.??’

Companies may still promote their organization or brand by clearly communicating investments
in greenhouse gas reduction, avoidance, or removal projects, provided this does not create the
impression that those projects form part of the value chains of their own goods or services or
that they fully offset emissions within those value chains. Moreover, this blacklist provision
only covers claims at the product level, and not at the company level.

After the ECGTD, the more stringent legal framework for such claims is clear: carbon-neutral
claims relating to products will be outright prohibited. Even where explanatory information
is provided in the advertisement itself, such claims will no longer be permitted. Only claims
based on the product’s actual life-cycle emissions and contribution claims, rather than on

compensation or offsetting, will remain possible,?*°

a requirement that will be particularly
difficult to meet for highly polluting sectors. Investments in CO--reducing projects and carbon
credits will also remain possible, and companies may communicate about such investments,
provided this communication is not misleading, accurately reflects the company’s or product’s
emissions, and does not rely on compensation-based neutrality claims.?*! At the company level,
“carbon neutral” offsetting claims are not categorically banned but continue to be subject to the

UCPD’s open norms and the principles discussed above.

We therefore consider the following offset based claims in the energy sector — when
presented for products - misleading and per se prohibited under the ECGTD:

- “We compensate for the carbon footprint”;
“We repopulate forests and reduce the planet’s C02 to offset the carbon footprint
produced by the consumption of gas”;

- “we transform into trees’;

- “we compensate the carbon footprint of gas”;

- “COz-compensated gas”;

- “compensates for the supply of gas’;

- “The CO; emissions of gas consumption are compensated’;

- “Our gas offers with offset emissions’;

- “offset these unavoidable emissions by purchasing carbon credits”;

228 See C. Gallemore and K. Jespersen, ‘Offsetting, Insetting, or Both? Current Trends in Sustainable Palm Oil
Certification’ (2019) 11 Sustainability 5393, 2; F. Ebersold and others, ‘Carbon insetting as a measure to raise
supply chain energy efficiency potentials: Opportunities and challenges’ (2023) 20 Energy Conversion and
Management X 100504, 2; International Platform for Insetting and Abatable, ‘Addressing Scope 3 —how insetting
can be scaled to tackle supply chain emissions’ (2023) 9.

229 Art. 6-7 UCPD. Note that Art. 1(2) ECGTD has added “environmental or social characteristics” to the non-
exhaustive list in Art. 6(1)b UCPD of “main characteristics of the product”.

230 See Recital 12 ECGTD: “Such a prohibition should not prevent companies from advertising their investments
in environmental initiatives, including carbon credit projects, as long as they provide such information in a way
that is not misleading and that complies with the requirements laid down in Union law”.

231 BEvelyne Terryn, ‘Climate Justice and Greenwashing Litigation/Regulation — The Way Forward’ in Dorothy
Gruyaert Sustainability, law and criminology (Larcier-Intersentia 2025), 617.
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- “tariff with a climate protection contribution”,;

- “your CO:z-emissions are accounted for and offset through climate projects”;
- “CO: compensated natural gas”;

- “Compensation for your CO> emissions through certified projects”.

4.3 Environmental claims based on limited sustainable aspects

“100% renewable”, “Sustainability: green and renewable energy”, “As a customer, you
get the lowest prices on the market while investing in climate projects that remove CO:
from the atmosphere”, “Full Renewable energy package”, “In the top 5 producers of
renewable energies”, “Renewable energy package”, “Mix with Green gas, increasing
green blend in the energy package from 1% to 5%, “Green Fixed Gas”

Advertising by energy companies often focuses on specific aspects of their activities,
particularly renewable energy, even though this may represent only a small part of the
company's overall activities. An analysis of more than 3,000 adverts from six energy companies
showed a significant discrepancy between the amount of advertising focused on “green”
activities and the share of their portfolios dedicated to “green” technologies.>’> The
disparities revealed amounted to 81% of advertisements focusing on green activities, while
directing 80% of the company’s investments into oil and gas.**’

Such practices are problematic because of the ‘halo’ effect, as described in consumer
behaviour research.** This effect, initially analysed in the health sector, makes it likely for
consumers to extend their favourable impression of the minor sustainable activity to the
company/the product in general.”*> As a result, if a predominantly fossil-fuel-based energy
supplier highlights only its investments in renewable energy, the average consumer may
mistakenly infer that the company and all its products are ‘sustainable’. This effect can again
be exacerbated by the use of green imagery (supra, 3.1.3).

22 DeSmog, ‘Words vs Actions’ (Greenpeace 2021) <htips://www.greenpeace.org/static/planet4-eu-unit-

stateless/2021/09/6¢96d5ce-under-embargo-til-4-october-greenpeace-netherlands-research-words-vs-actions-the-
truth-behind-fossil-fuel-advertising.pdf>.

233 Such disparity was found for Shell, /bid.

234 The term was coined by American psychologist Edward Thorndike in 1920. Edward L. Thorndike, ‘A constant
error in psychological ratings’, (1920) 4 J. Appl. Psychol. 25. See also Britta Neugaard, ‘Halo Effect’,
Encyclopedia Britannica (2025) <https://www.britannica.com/science/halo-effect>; X., ‘halo effect’, APA
Dictionary of Psychology (2023) <https://dictionary.apa.org/halo-effect>; Anna Boncompagni, Guido Cristini,
and Cristina Zerbini, ‘From sustainability to health: Investigating the halo effect in food consumption behavior’
(2025) 60 Sustainable Production and Consumption 111; Verena Biittner, Birgit Gassler and Ramona Teuber,
‘Does the Eco-Score lead to a halo effect? Influence of a sustainability label on product perceptions and purchase
intention’ (2024) 112 Food Quality and Preference 105246; Jonathon P. Schuldt, Dominique Muller, and Norbert
Schwarz, ‘The “Fair Trade” Effect: Health Halos From Social Ethics Claims’ (2012) 5 Social Psychology and
Personality Science 581; Dong Dong, Hao-chieh Chang, and Tianjiao Wang, ‘The CSR green halo effect on the
corporate—public communication: an experimental study’ (2017) 2 Asian Journal of Communication 213.

235 Clemens Kaupa, ‘Smoke Get in Your Eyes: Misleading Fossil Fuel Advertisement in the Climate Crisis’ (2021)
1 EuCML, 29.
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4.3.1 UCPD

Such claims can be challenged under the general provisions of Articles 6 and 7 UCPD, to the
extent that they create a misleading impression of the scope of the sustainable activities, or of
the overall (negative) impact of the activities of the (fossil fuel) energy company.

Companies operating in such sectors must take particular care not to create the impression
that lower-carbon energy products constitute a larger share of their activities than is
actually the case. Omitting such information may lead to a misleading omission.

In addition, combining claims about a company’s renewable or lower-carbon activities with
more general environmental claims can result in an overall presentation that suggests these
characteristics apply to the company as a whole. If the environmental performance of the
company’s wider activities does not support this impression, such claims will also amount to
misleading commercial practices (see supra, 4.1.1.).

This analysis is also confirmed in the guidance of national enforcement authorities. The
Hungarian Consumer Guidelines on Environmental Claims also stress that advertisements must
make it clear to which aspects of the product, service, activity, or environmental responsibility
programme of the undertaking the green claim refers. Otherwise, consumers may misinterpret
the claim as referring to the undertaking’s entire product or service portfolio.*® The ACM
clarifies that emphasizing small sustainability benefits when a product has an overall negative
impact can be misleading, as consumers may misinterpret the environmental benefits as larger

than they are.?’

Several decisions confirm these principles. In the Shell case, the ASA held Shell to have misled
by omitting material information in its ads focusing on renewable energy and giving the
overall impression that a significant proportion of Shell’s business comprised lower-carbon
energy products.?*® Further information about the proportion of Shell’s overall business model
that comprised lower-carbon energy products was considered material information that should
have been included. In the absence of such material information, the ASA concluded that the
ads were likely to mislead.”®® Similarly, TotalEnergies’ ad focusing on wind energy,
combined with the statement “roads to carbon neutral”, was considered misleading by the

236 Hungarian Competition Authority, ‘Green marketing — Guidance for undertakings from the Hungarian
Competition Authority’ (2020) 4 <https://www.gvh.hu/pfile/file?path=/en/for professional users/guidance-
documents/szakmai_felhaszn_tajekoztatok zold-iranymutatas 2020 _a&inline=true>.

237 The Netherlands Authority for Consumers & Markets, ‘Guidelines regarding Sustainability Claims’ (2nd edn,
2023) 10-13.

238 The case concerned claims like: “In the UK, 1.4 million households use 100% renewable electricity from Shell”;
“Shell experts are working on a wind project that could power six million homes”; and “Shell aims to t 50,000
(electric vehicle) chargers nationwide by 2025”; these were combined with “The UK is READY for cleaner
energy”’ and hashtag “#PoweringProgress” appearing on-screen in the closing shots of the ads, together with the
Shell logo and “Shell International”. (Advertising Standards Association 7 June 2023 G22-1170842 Shell UK Ltdi,
<https://www.asa.org.uk/rulings/shell-uk-1td-g22-1170842-shell-uk-1td.html>.

29 Ibid.
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ASA for omitting material information about the proportion of overall business activities that
comprised lower-carbon activities.?*’

The consumer will have to misinterpret the claim as larger than it is, which, in turn, can distort
their transactional decision. This ‘larger-than-reality impression’ needs to be reviewed on a
case-by-case basis. This ‘impression’ factor refers to the current assessment of green claims
under the UCPD, with at its core the distortion of the economic decision of the average
consumer. Does the consumer interpret the claim as encompassing the entire business or
a certain aspect of the product or activity of the trader?

The use of ‘green gas’ tariffs, which include only a minor percentage of biomethane (often
around 10 percent, with some as little as 1 percent), is also problematic for this reason. The
use of an absolute term ‘green’ for a tariff or package (apart from it being a problematic generic
claim, supra, 4.1) can give the impression that the overall impact of the product is positive for
the environment, while there are only (limited, supra, 2.2 on biomethane) environmental
benefits for a minor part of the product. Emphasizing a small sustainability benefit if a product
has an overall negative impact can be considered misleading.

In some instances, the company can mislead consumers by presenting mandatory
requirements imposed by law as distinctive features of the product. Some Member States
require a blending obligation to meet renewable energy targets set by EU Directives such as
RED 1.?*! In these instances, the ‘green tariffs’ become part of environmental requirements
imposed by law. The consumer, therefore, does not necessarily interpret the blending mix as
larger-than-reality, but is still misled into believing that this blend is a distinctive part of their
contract, whilst it is a mandatory requirement set by law.

The misleading factor may be mitigated if verifiable information is easily accessible and if it is
clarified which aspects or specific activities the environmental claim applies to, or whether it is
a requirement set by law. A clarification in the advertising relating to the exact proportion of
low-carbon energy solutions in the company’s entire energy mix will make the claim less likely

to mislead.>*?

240 Advertising  Standards  Authority 9  April 2025  A24-1246357  TotalEnergies  SE
<https://www.asa.org.uk/rulings/totalenergies-se-a24-1246357-totalenergies-se.html>, see also the similar
decision of ASA 20 December 2023, Equinor <https://www.asa.org.uk/rulings/equinor-asa-a23-1204534-equinor-
asa.html>.

241 In France, the Order of 6 July 2024 relatif au dispositif des certificats de production de biogas imposes such a
requirement. In the Netherlands, a law has been proposed that sets a blending obligation (as of 1 January 2027)
and requires a certain percentage of the gas supplied to be green. MINISTER KGG, Voorstel van wet tot wijziging
van de Wet milieubeheer en de Wet op de economische delicten in verband met het verhogen van het aandeel van
gas uit hernieuwbare bronnen in de totale leveringen van gas aan afnemers (Wet bijmengverplichting groen gas),
WGKO025362, 1 December 2025 <https://wetgevingskalender.overheid.nl/regeling/ WGK025362/>.

242 In Shell (Advertising Standards Authority Shell UK 9 April 2025, <https://www.asa.org.uk/rulings/shell-uk-
1td-g24-1248246-shell-uk-1td.htmI>) a TV-ad featured Shell engineers working on gas rigs and installing EV
chargers with an overlay stating that “in 2023, 68% of Shell’s global investments included oil & gas, 23% included
low-carbon energy solutions and 9% non-energy products.”. ASA did not find the claim misleading as the wording
‘low-carbon’ was defined as “referring to those energy products that had an average carbon intensity that was
lower than conventional hydrocarbon products, assessed on a life cycle basis” in the Annual Report from which
the figures were derived. The figures had been compiled in compliance with globally recognized accounting
standards, /bid.
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We consider the following claims in the energy sector to be contrary to the UCPD:

- “100 % renewable energy” (in an ad for e.g. wind energy, if no information is given that
the claim does not concern all energy provided by the company);

- “We are working to help achieve a smooth energy transition, we will be powering
millions more homes with wind, capturing and storing carbon safely” (while producing
mainly fossil fuels and without indicating so);

- Discover the actions of our company to accelerate the energy transition (while still
mostly expanding the use of gas/fossil fuels);

- “Sustainability: green and renewable energy” (while producing mainly fossil fuels);

- “dAs a customer, you get the lowest prices on the market while investing in climate
projects that remove CO: from the atmosphere” (while producing mainly fossil fuels,
see also supra 4.2);

- “Renewable energy package” (while the package comprises mostly fossil fuels);

- “Mix with Green gas, increasing green blend in the energy package from 1% to 5%”
(while this blending mix forms part of a mandatory requirement set by law);

- “Green Fixed Gas” (while the package comprises mostly of fossil gas/fossil fuels).

4.3.2 ECGTD

The ECGTD added a specific provision to the blacklist for claims focusing on specific
aspects/specific activities. Point 4b now prohibits in all circumstances: “Making an
environmental claim about the entire product or the trader’s entire business when it concerns
only a certain aspect of the product or a specific activity of the trader’s business.”

The new blacklisted practice does not imply a major change, as such practices could already be
challenged on the basis of the open norms of the UCPD (supra, 4.3.1.). The only difference is
that there is no longer a need to demonstrate the potential impact on the average consumer’s
economic behaviour. The blacklisted practice does not require a distortion or potential
distortion, but it does seem to require an understanding of average consumer behaviour. A
combined reading of the recital 11 and point 4b implies a broad scope of application. Not only
are clear claims encompassing the entire business or even the sector included,?** but also claims
that could give the impression that they are about the entire company.

Recital 11 clarifies that this prohibited practice is specifically relevant for the energy sector,
for instance, when “a trader gives the impression that it is only using renewable energy sources
when in fact several of the trader’s business facilities still use fossil fuels.”

This ban does not prevent the trader from making environmental claims about its entire
business, provided that those claims are verifiable, accurate, and do not overstate the
environmental benefits.?** This also conforms to the current interpretation of the UCPD.
“Verifiable” does not imply verification by an independent party. Claims that are “verifiable”
must be sufficiently precise and grounded in methodologically sound benchmarks that allow
for measurement and assessment. “Accurate” also implies that a claim “700 % renewable

243 Such as ‘Support the French biogas production sector and reduce your CO; emissions .
244 ECGTD, recital 11.
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energy” will be misleading if it does not specify that renewable energy only encompasses a
certain activity of the trader, for example, a specific energy package. In a similar vein, a “/00%
Green Energy” package is misleading if only part of the energy in the package is produced from
green energy. Not only are these claims inaccurate, but they also overstate the environmental
benefits.

The ECGTD added another blacklisted practice under 10a: “Presenting requirements imposed
by law on all products within the relevant product category on the Union market as a distinctive
feature of the trader’s offer.” This means that traders are under no circumstances allowed to
market legally mandated product characteristics as if they were unique, optional, or premium
features. As a consequence, a trader may not present, for example, a ‘green tariff” or a renewable
energy “blending percentage” as a distinguishing or value-adding attribute of a household
energy contract when the use of such renewable energy is a mandatory requirement set by
(national) law.

Claims about the entire business or product that infringe the new Point 4b and claims that
infringe on Point 10a may also infringe other blacklisted provisions, such as the prohibition on
generic claims.?*

Claims that could be considered misleading under the UCPD (see supra, 4.3.1) will also be
prohibited under the ECGTD, however, without the need to demonstrate the potential impact
on the economic behaviour of the average consumer.

We therefore consider the following claims to be contrary to the ECGTD (without the need
to demonstrate the potential impact on the economic behaviour of the average consumer):

“100 % renewable energy” (in an ad for e.g. wind energy, if no information is given that
the claim does not concern all energy provided by the company);

- “We are working to help achieve a smooth energy transition, we will be powering
millions more homes with wind, capturing and storing carbon safely” (while producing
mainly fossil fuels and without indicating so);

- “Sustainability: green and renewable energy” (while producing mainly fossil fuels);

- “As a customer, you get the lowest prices on the market while investing in climate
projects that remove CO: from the atmosphere.” (while producing mainly fossil fuels,
see also supra, 4.2);

- “Renewable energy package” (while the package comprises mostly fossil fuels);

- “Mix with Green gas, increasing green blend in the energy package from 1% to 5%"”
(while this blending mix forms part of a mandatory requirement set by law);

- “Green Fixed Gas” (while the package comprises mostly gas/fossil fuels).

4.4 Claims on future environmental performance

“our net zero carbon objective”, “aims for Net Zero Carbon”, “Net Zero Carbon by
2045,” “Our Zero Carbon goal”, “commitments to sustainability”, “Strategy consistent
with a warming well below 2°C”, “QOur ambition: to achieve carbon neutrality by 2050,

245 Annex 1, point 4a UCPD (inserted by Annex, (3) ECGTD).

48



2T

together with society”, “Our global goal: net zero CO: emission by 2050, “committed to
minimizing the environmental impacts of our activity”, “this will bring the total CO;
emissions to zero”, “to achieve zero net absolute emissions Scope 1 and 2 from the
Upstream business in 2030 and for all X businesses in 2040 and to achieve zero net

emissions Scope 1, 2 and 3 relating to the entire life cycle of the energy products marketed

in 2050”

Claims on future environmental performance are popular in the energy sector. Statements
such as “net zero carbon objective”, “carbon neutrality”, “net zero CO: emissions”, or broader
“commitments to sustainability” are inherently forward-looking, as they refer to outcomes that
are expected to be achieved over extended time horizons. Campaigns like the UNFCCC'’s ‘Race
to Zero’ initiative?*® encourage corporations to make such pledges and to subsequently act upon
them. The High-Level Expert Group on the Net Zero Emissions Commitments of Non-State
Entities has developed recommendations for net-zero pledges to prevent greenwashing through
false claims and ambiguous statements.?*” Those recommendations detail how transition plans

should be drafted and enacted to ensure their credibility.

Claims on future environmental performance often rely on assumptions about technological
development, policy frameworks, investment pathways, and the availability of mitigation
measures such as renewable deployment or efficiency improvements. They carry a heightened
risk of ambiguity or misinterpretation if not clearly defined, substantiated, and transparently
communicated. The problem, however, is that, especially for consumers, it is nearly
impossible to assess the credibility of such ‘greenwishing’, since this requires technical
knowledge about climate mitigation, the relevant industry, and the advertising company’s

operations.>*®

4.4.1 UCPD

Future environmental performance claims have increasingly been scrutinized and contested
in recent years under the UCPD’s general norms. Such claims are potentially problematic
for different reasons.

First, claims of this nature can mislead the average consumer if the ambitions stated in the claim
are ambiguous regarding the stated goals. Consumers could also be misled if the claims are
vague, as they lack support from a credible transition plan that explains how the trader
intends to achieve the stated objective.

In particular, claims can be misleading if they suggest that the trader follows scientific
recommendations to halt all investments in future fossil fuels projects and to focus on
efforts to decarbonize the operation of existing assets — specifically recommendations
regarding investments after 2021 found, among others, in reports and other documents created

246 Global Climate Action, ‘Race to Zero® <https://climateaction.unfccc.int/Initiatives?id=Race to Zero>.

247 HLEG, ‘Integrity Matters: Net Zero commitments by Businesses, Financial Institutions, Cities and Regions’
(2022) <https://www.un.org/sites/un2.un.org/files/high-levelexpertgroupupdate7.pdf>.

248 Additionally, consumers conflate the impact of the actual contribution of these companies to be larger-than-
reality through the association with the Paris Agreement / net zero by 2050. See infia 4.3.
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by the International Energy Agency?*’, the United Nations Environment Programme?®>°, and the
United Nations High-Level Expert Group on the Net Zero Emissions Commitments of Non-
State Entities>>! — while the scenario outlined in the transition plan entails continued
investments in fossil fuel production. In that case, the average consumer may be misled by
the ambiguity between how the scientific community and, by extension, policy makers who
incorporate scientific recommendations in their policies understand carbon neutrality and how
traders interpret it themselves.

In TotalEnergies France, the Paris court ruled that TotalEnergies engaged in misleading
conduct by promoting a commitment to “carbon neutrality by 2050 that was ambiguously
framed, lacked substantiation through a credible transition plan, and was inconsistent with the
company’s current and future activities and investment decisions.?>> The court found that
TotalEnergies used “carbon neutrality” in the meaning that it has under the Paris Agreement
(adopted at COP21).2>3 Moreover, the trader also underlined its own role as a ‘major player’ in
the societal energy transition.?>* However, the trader did not adequately state that the company’s
own transition plan foresaw a growth in fossil fuel production. Consequently, the court found
that consumers are susceptible to being misled by the trader’s claims of carbon neutrality,
leading them to believe that by buying products or services from TotalEnergies, they were
contributing to the emergence of a low-carbon economy as mapped out by the scientific
community and reflected in the Paris Agreement.?>> Importantly, the court stresses that it rules

2% International Energy Agency, ‘Net Zero Roadmap: A Global Pathway to Keep the 1.5°C Goal in Reach’ (2023
update) 21 (“Beyond projects already committed as of 2021, there are no new oil and gas fields approved for
development in our pathway, and no new coal mines or mine extensions are required. The unwavering policy focus
on climate change in the net zero pathway results in a sharp decline in fossil fuel demand, meaning that the focus
for oil and gas producers switches entirely to output — and emissions reductions — from the operation of existing
assets™).

250 The ‘Production Gap Report’ of the UNEP tracks the alignment between governments’ planned fossil fuel
production and global production levels consistent with limiting global warming to 1.5°C or 2°C. The projected
global fossil fuel production puts global climate ambitions at risk. For example, projected 2030 production exceeds
levels aligned with limiting warming to 1.5°C by more than 120% and 77% above the median 2°C pathway, see
UNEDP, ‘The Production Gap’ (2025) <https://productiongap.org/wp-
content/uploads/2025/09/PGR2025_full web.pdf>.

251 HLEG, ‘Integrity Matters: Net Zero commitments by Businesses, Financial Institutions, Cities and Regions’
(2022) <https://www.un.org/sites/un2.un.org/files/high-levelexpertgroupupdate7.pdf>, 7, (“Non-state actors
cannot claim to be net zero while continuing to build or invest in new fossil fuel supply. Coal, oil and gas account
for over 70% of global greenhouse gas emissions. Net Zero is entirely incompatible with continued investment in
fossil fuels.”) (underlining by authors).

252 Assignation devant le Tribunal Judiciaire de Paris, 2 March 2022, N° RG 22/02955, Total,
<https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2022/20220302_15967 petition-
2.pdf> 38-54; Tribunal Judiciaire de Paris, 23 October 2025, N° RG 22/02955, TotalEnergies.

253 Tribunal Judiciaire de Paris, 23 October 2025, N° RG 22/02955, TotalEnergies: “Il résulte de ce qui précéde
que l'objectif d'atteindre la neutralité carbone “Face au défi climatique” avec “I'ambition de devenir un acteur
majeur de la transition énergétique” dans un esprit collectif “ensemble avec la société” selon les termes employés
par le Groupe TotalEnergies, dans ses communications, fait sans ambiguité écho, au concept scientifique de
neutralité carbone a l'échelle planétaire connu dans le contexte des objectifs globaux souscrits par les Etats, au
sens de [’Accord de Paris, appuyés sur les travaux du GIEC.” (underlining by authors).

254 According to the database ‘Carbon Majors’, TotalEnergies is responsible for approximately 18.57 billion tonnes
of CO; equivalents in cumulative historical emissions, ranking it as the 19th largest contributor among 178 carbon
majors. The database ascribes 0.91% of global emissions since the beginning of the Industrial Revolution to
TotalEnergies, see Carbon Majors (2024) <https://carbonmajors.org/Entity/TotalEnergies-170>.

255 Tribunal Judiciaire de Paris, 23 October 2025, N° RG 22/02955, TotalEnergies.
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nothing on the veracity of the transition plan of TotalEnergies itself.>>® The court simply ruled
that ‘carbon neutrality’ has a specific meaning — at least in the way that is employed by
TotalEnergies, i.e., the way that it is understood under the Paris Agreement which reflects the
best available climate science — and assessed whether the claims of the trader were in
accordance with how it can be assumed that the average consumer conceives their meaning.
TotalEnergies notably failed to demonstrate this because its expansion of fossil fuel production
is inconsistent with scientific recommendations on reaching carbon neutrality by 2050. As such,
the court’s ruling implies that it cannot reasonably be expected that the average consumer would
understand the meaning of a ‘proprietary’ understanding of carbon neutrality by the trader that

deviates from the ‘consensus’ definitions substantiated by climate science.?®’

Similarly, in the KLM case, the Amsterdam court found that the airline company engaged in
misleading practices by promoting a goal of achieving “zero CO: emissions by 2050 without
adequately explaining how this objective would be realised, instead relying on overly
optimistic assumptions and highly uncertain factors.>>® As was done in the TotalEnergies case,
the court specified that when a company advertises its commitment to the Paris Agreement, this
can only mean that the company commits to aligning its own objectives with the Paris
Agreement.?® Comparable reasoning has also been applied in Germany, where a court recently
ordered Adidas to cease advertising its commitment to achieve carbon neutrality by 2050,
based on the general prohibition of misleading commercial practices.?®

The reasoning underlying this national case law is confirmed in the guidance of national
enforcement authorities. For example, the ACM confirms that any sustainability ambitions
must be phrased in concrete and verifiable terms and companies have a concrete plan to realize

the goals they set.?°!

Second, claims regarding future environmental performance can amount to greenwashing
if traders omit material information, thereby breaching Article 7 UCPD. A common
example is pledging future climate mitigation targets — such as a specific greenhouse gas
reduction or achieving ‘carbon neutrality’ by a certain date — without clarifying that these
commitments only cover scope 1 and 2 emissions. Whether the exclusion of scope 3
emissions constitutes material information necessary for the average consumer to make an
informed decision depends on the context of each case. However, the likelihood that such an
omission is misleading clearly increases when scope 3 emissions for a given product or
company vastly exceed scope 1 and 2 emissions, but where the trader has no plan to reduce

236 Ibid.

27 See  Rechtbank  Amsterdam 20  March 2024, ECLI:NL:RBAMS:2024:1512, KLM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512> , para. 4.32.

238 Ibid. See on this aspect of the KLM case as well as decisions from the Dutch advertising body relating to
greenwishing Maaike Atsma and Charlotte Pavillon, ‘Groene beloftes zijn niet vrijblijvend: Over misleidende
streefclaims en nieuwe EU-regels ter voorkoming hiervan’ (2024) Ars Aequi 730.

259 Rechtbank Amsterdam 20 March 2024, ECLI:NL:RBAMS:2024:1512, KLM,
<https://uitspraken.rechtspraak.nl/details?id=ECLI:NL:RBAMS:2024:1512> , para. 4.32.

260 LG Nuremberg-Fiirth 25 March 2025, 3 HK 0 6524/24, Adidas,
<https://www.duh.de/fileadmin/user_upload/download/Projektinformation/Verbraucher/Klimaneutralit%C3%A4
t/2025-03-25_Urteil Adidas_x.pdf>.

261 The Netherlands Authority for Consumers & Markets, ‘Guidelines regarding Sustainability Claims’ (2nd edn,
2023), 23.
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those scope 3 emissions in place. This is illustrated by the case against TotalEnergies in France,
where the company largely excluded scope 3 emissions in its advertising of a 2050 carbon
neutrality goal, even though emissions from the use of its products by customers represent most
of its overall carbon footprint.

Finally, the general rules on misleading actions and omissions may also be breached when a
trader makes environmental claims without clearly indicating that the claims concern
future performance, rather than the current environmental impact of their operations,
products, or services. If this is the case, and the transactional decision test is satisfied, the
conduct can also constitute a misleading action or omission under Articles 6 or 7 UCPD.
Misleading about these transition plans is highly material, in the sense that these companies can
have vast, outsized impacts on climate change. TotalEnergies, for example, is a ‘Carbon Major’
with emissions larger than the entirety of France. Even smaller fossil fuel power generation
businesses will be the largest, or amongst the largest emitters, in their country. This renders the
misleading risk all the starker.

We therefore consider claims to be contrary to the UCPD if they are framed ambiguously,
lack substantiation with a credible transition plan, and/or are inconsistent with the company’s
current and planned activities. Claims of carbon neutrality cannot be reconciled with continued
investments in expanding fossil fuel production. Second, claims that do not clearly state
whether they concern scope 1, 2, or 3 emissions are problematic. Finally, claims that appear to

apply to current operations rather than unequivocally to future activities are contrary to the
UCPD.

We consider the following claims in the energy sector to be, in the absence of further
substantiation as set out above, problematic under the UCPD:

“zero CO: emissions by 20507,

- “Carbon neutral by 2050”;

- “aims for Net Zero Carbon”;

- “Net Zero Carbon by 2045,

- “Our global goal: net zero CO; emission by 2050”;

- “this will bring the total CO; emissions to zero”;

- “to achieve zero net absolute emissions Scope 1 and 2 from the Upstream business in
2030 and for all X businesses in 2040 and to achieve zero net emissions Scope 1, 2 and
3 relating to the entire life cycle of the energy products marketed in 2050

4.4.2 ECGTD

The ECGTD introduced a specific new rule concerning future environmental performance
claims, consisting of an amendment to the general rules on misleading actions. The new Article
6(2)d UCPD now holds that a commercial practice “shall also be regarded as misleading [...]
if it involves: [...] (d) making an environmental claim related to future environmental
performance without clear, objective, publicly available and verifiable commitments set out in
a detailed and realistic implementation plan that includes measurable and time-bound targets
and other relevant elements necessary to support its implementation, such as allocation of
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resources, and that is regularly verified by an independent third party expert, whose findings

are made available to consumers” >

The new prohibition is to be welcomed where it explicitly confirms — in line with the existing
UCPD Guidance — the potential misleading character of future environmental performance
claims (subject to the transactional decision test).2®® This new rule applies if three cumulative
conditions are fulfilled.

First, Article 6(2)d UCPD requires ‘“‘environmental claim[s]” that are “related to future
environmental performance”. In other words, it targets ‘greenwishing’ practices in general.
Article 6(2)(d) UCPD covers all environmental claims that contain promises regarding
future performance. In this respect, it aligns with point 4a of the blacklist, which applies
broadly to generic environmental claims, and differs from point 4c, which is limited to claims
based on carbon offsetting.?** Moreover, Article 6(2)(d) applies both to greenwishing claims
that promote a trader’s overall organization or brand and to claims relating to specific goods or
services, once again mirroring the scope of point 4a of the blacklist rather than the more
narrowly framed point 4c.

Second, an infringement of Article 6(2)(d) UCPD presupposes that the ‘greenwishing’ practice
satisfies the transactional decision test. As this provision is not part of the blacklist but belongs
to the general framework of the UCPD, it does not automatically prohibit even highly
misleading or entirely unsubstantiated future-oriented environmental claims unless they
cause, or are likely to cause, the average consumer to take a transactional decision they
would not otherwise have taken. However, growing evidence that many European consumers
are increasingly attaching importance to contributing to climate change mitigation through their
purchasing behaviour indicates that concrete future commitments by traders can readily meet
this requirement.?®

Third, Article 6(2)d UCPD is only violated if the concrete ‘greenwishing’ claim is not supported
by three cumulative sets of substantiation requirements. In particular, the implementation
plan must be aligned with the Paris Agreement and the best available science.

As a first set of substantiation requirements, a future environmental performance claim must
be based on “clear, objective, publicly available and verifiable commitments”. “Publicly
available” implies that a trader cannot, for instance, promote the existence of an internal climate
mitigation plan without disclosing its concrete objectives. Commitments that are “clear”,
“objective”, and “verifiable” must be sufficiently precise and grounded in methodologically
sound benchmarks that allow for measurement and assessment. An example would be a

262 Art. 6(2)d UCPD (inserted by Art. 1(2)b ECGTD).

263 Bert Keirsbilck, ‘Empowering Consumers for the Green Transition: Overview of Directive (EU) 2024/825°
(2024) 5 EuCML 205, 206.

264 Note how ‘generic environmental claim’ nevertheless constitutes in several ways a narrower subset of
‘environmental claims’, excluding i.a. non-verbal environmental claims.

265 See, e.g., IPSOS, ‘Climate Change and Consumer Behavior: Global changes in consumer behavior in response
to climate change’” (WEF 2019), 2-4 <https://www.ipsos.com/sites/default/files/ct/news/documents/2020-
01/global-advisor-climate-change-consumer-behavior.pdf>; European Commission, Special Eurobarometer 565
Climate change (2025), 25-31. See also Cameron Brich, Anna Bosshar and Lorraine Whitmarsh, ‘Motivation and
climate change: A review’ (2021) 42 Current Opinion in Psychology 82.
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commitment to reduce a specified percentage of scope 1 and scope 2 CO:-equivalent emissions
by a defined date, without recourse to carbon offsets. By contrast, vague or subjective
statements that are difficult to assess, such as “undertaking best efforts” or “becoming a climate
leader”, fail to meet this standard. Energy companies should therefore explicitly define how the
‘net zero’ or ‘carbon neutrality’ standard they rely on aligns with climate science and the Paris
Agreement goal, or at least set out a series of key minimum requirements, in order to formulate
commitments that qualify as “clear”, “objective” and “verifiable” within the meaning of Article
6(2)(d) UCPD. In this regard, there is always the risk of ‘self-defined goal’ and conflicts of
interest. Such a ‘subjective’ goal, or a company vision of transition which conflicts with the
science, will not suffice. “Objective” and “verifiable” implies that the standard relied on is
independent of industry and science-based. Companies that make climate neutrality objectives

need to be aligned with the Paris Agreement.

More broadly, greenwishing commitments that lack sufficient clarity, objectivity, or
verifiability will often, in practice, also qualify as generic environmental claims, which are in
principle prohibited under point 4a of the blacklist, as discussed above (supra, 4.1). In such
cases, it is typically more advantageous for claimants to rely on the blacklist provision
rather than on Article 6(2)(d) UCPD. This is because an infringement of the prohibition on
generic environmental claims does not require satisfaction of the transactional decision test.

As a second substantiation requirement, those commitments must be “/.../ set out in a
detailed and realistic implementation plan that includes measurable and time-bound targets
and other relevant elements necessary to support its implementation, such as allocation of
resources, [...].” For example, simply stating a commitment to “achieve net zero in the future”
seems insufficient as a measurable, time-bound target. The implementation plan must explain
in concrete terms how the trader intends to achieve the stated commitments and targets.?®
Although the required components of such a plan are not exhaustively defined, Article 6(2)(d)
UCPD expressly refers to an “allocation of resources”, which, according to recital 4 ECGTD,

may include both “budgetary resources” and “technological developments”.

The core of this second substantiation requirement is that implementation plans — encompassing
measurable and time-bound targets, resource allocation, and any other elements necessary for
execution — must be sufficiently “detailed and realistic”. This constitutes a substantive
requirement that goes beyond the otherwise largely formal character of Article 6(2)(d) UCPD.
What qualifies as sufficiently detailed and realistic must be assessed “on a case-by-case basis”
and ultimately depends on a critical evaluation of the “fairness and credibility” of the trader’s
greenwishing commitments and the supporting implementation plan. Crucially, the trader bears
the burden of demonstrating, in judicial or administrative proceedings, that its greenwishing
claim is adequately substantiated.

266 As was recently promised in the Commitments of 21 airlines: European Commission, ‘Twenty-one European
airlines agree to modify their practices regarding environmental claims following dialogue with the Commission
and national consumer protection authorities’ (6 November 2025)
<https://ec.ecuropa.eu/commission/presscorner/api/files/document/print/en/ip_25_2608/IP_25 2608 EN.pdf>.
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A pledge to align with net zero/carbon neutrality by 2050 “can only mean” that the company’s
plan is aligned with reaching that goal and confirms that the transition/implementation plan

must be science-based (i.e., substantiated against scientific findings).2¢’

Any net zero / carbon neutrality by 2050 claim that involves fossil fuel expansion (or fails to
involve fossil fuel reduction) cannot be ‘objective and verifiable’, or credible.

Questions are likely to arise as to the extent to which a trader’s current conduct should be
taken into account when assessing the credibility of a sufficiently detailed and realistic
implementation plan. As a starting point, it is not in itself problematic under Article 6(2)(d)
UCPD that a trader’s present operations do not yet comply with its future commitments, as this
is inherent to greenwishing claims. Similarly, ongoing or imminent investments or actions that
appear to run counter to a longer-term advertised commitment will not, per se, lead to a
misleading practice under Article 6(2)(d) UCPD. This is, however, conditional on the trader
being able to present a sufficiently detailed, realistic, and therefore credible implementation
plan that expressly takes this unfavourable starting position into account. Accordingly, the more
significant and enduring the current or near-term counterproductive actions are relative to the
ambition and timelines of the greenwishing commitment, the less plausible it becomes that a
credible plan can be established. Moreover, and of particular practical relevance, the failure to
disclose such counterproductive conduct may amount to a misleading omission. Cumulative
emissions define how much our planet heats. When assessing the credibility of a transition plan,

a failure to plan near-term emissions reductions is clearly fatal to that credibility.?

As a third and final substantiation requirement, Article 6(2)(d) UCPD provides that the
foregoing elements must be “regularly verified by an independent third-party expert, whose
findings are made available to consumers”. On a literal reading, this suggests that the expert
is required to verify only the implementation plan, rather than all of the conditions imposed by
Article 6(2)(d) UCPD on greenwishing claims. Recital 4 ECGTD, however, introduces some
ambiguity by stating that “/sjuch claims should also be verified by a third-party expert’. In
practice, this distinction is likely to be of limited significance, since the required “clear,
objective, publicly available and verifiable” commitments must be reflected in the
implementation plan and since the plan’s level of detail and realism — central elements of the
expert’s assessment — constitute the core of the substantiation exercise. It is, in any event, clear
that the expert is not required to assess compliance with the transactional decision test.

This “expert” needs to be an independent expert with relevant experience and competence in
environmental issues, though not necessarily leading or sector-specific niche expertise,
provided the expert is free from any subjective or objective conflicts of interest. Verification
entails a substantive assessment of whether the implementation plan credibly supports the
future-oriented environmental claim and obligates the trader to refrain from making the claim
if it does not. This assessment must occur regularly, meaning that the expert should be able to
monitor progress against commitments, milestones, and interim targets and to reassess whether

267 See Court Judicial of Paris, 23 October 2025, TotalEnergies, para 120-122; District Court of Amsterdam, 20
March 2024, KLM.
268 See IPCC, Climate Change 2023. Synthesis Report, B.6 and C.1.
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the plan remains realistic, fair, and credible over time; what qualifies as “regular” must be
determined case by case.?®° If subsequent monitoring reveals non-compliance with the plan, the
claim ceases to be verified and may become prohibited. Finally, the expert’s findings must be
made available to consumers, at least in the form of the expert’s identity and key conclusions
underpinning the verification, using communication methods appropriate to the medium of the
claim and, where necessary, supplemented by easily accessible information such as website
disclosures or QR codes.

Notwithstanding the relevance of the new Article 6(2)(d) UCPD, other UCPD provisions
continue to apply to future environmental performance claims, especially in the context of
climate mitigation. Depending on the circumstances, these provisions can be more useful for
plaintiffs to invoke.

We therefore consider the following claims to be contrary to the ECGTD if the claim is not
supported by the three sets of substantiation requirements as outlined above:

- “zero CO: emissions by 2050”;

- “Carbon neutral by 2050”;

- “Net Zero Carbon by 2045,

- “our net zero carbon objective”;

- “aims for Net Zero Carbon’;

- “Net Zero Carbon by 2045,

- “Our Zero Carbon goal”;

- “Strategy consistent with a warming well below 2°C”;

- “Our ambition: to achieve carbon neutrality by 2050, together with society”;

- “Our global goal: net zero CO; emission by 20507,

- “committed to minimizing the environmental impacts of our activity”;

- “This will bring the total CO; emissions to zero’,;

- “to achieve zero net absolute emissions Scope 1 and 2 from the Upstream business in
2030 and for all X businesses in 2040 and to achieve zero net emissions Scope 1, 2, and
3 relating to the entire life cycle of the energy products marketed in 2050

In any case, for the substantiation requirements, a transition plan alone is not enough. Such a
transition plan needs to be substantiated against scientific findings.>”

4.5 Comparative claims

“natural gas is the most environmentally friendly option compared to other fossil fuels”,
Natural gas is a fossil fuel, but it is much less polluting than oil or coal”, “Natural gas
stands out for its reduced environmental impact compared to other energy sources
available on the market”, “Burning natural gas is cleaner and more efficient than most
fossil fuels”

269 ECGTD, recital 4.
20 B.g. TotalEnergies presented in the court its transition plan but this was not aligned with the Paris Agreement

goals, and the need to avoid continuation of significant investments in fossil fuels.
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Claims that compare the environmental impact of energy products have become prevalent in
the energy sector. Such claims are often presented as a basis for choosing one energy supplier
over another. Despite this proliferation of comparative environmental claims, many consumers
who would like to switch energy suppliers for environmental reasons or other reasons do not
do so.

One key reason is the difficulty of comparing offers.?’! In Belgium, consumers dissatisfied with
their energy supplier cite this as the most prominent reason for not switching. Similarly,
consumers in Romania and Poland report that switching between energy suppliers is not
worthwhile, partly because the differences between offers are unclear and difficult to assess.>’
Such comparative environmental claims often take the form of broad statements, for example:
“Natural gas stands out for its reduced environmental impact compared to other energy sources
available on the market.” These statements fail to specify the comparator or the criteria used
for the comparison. As a result, they are difficult to verify and may mislead consumers.

In addition, it is crucial to keep in mind that gas is significantly more polluting than renewable
energy sources (supra, 2.2). Gas is a polluting fossil fuel that emits CO> when burned. Its
production and transportation can leak the potent greenhouse gas methane, which can have
detrimental effects on the climate that are on par with, or even worse than, those of coal and oil
extraction and use (supra, 2.2). Any comparative claims involving gas should be accurate and
not convey the misleading message that gas is an environmentally friendly product.

4.5.1 UCPD

Comparative claims are not specifically regulated in the UCPD, but they need to comply
with the specific provisions of the Misleading and Comparative Advertising Directive and
the general norms of the UCPD.?"3

For comparative environmental claims, the UCPD Guidance makes clear that comparisons of
the environmental benefits of products and services should, among other things:*’*

1. mnot be misleading within the meaning of Articles 6 and 7 UCPD;
compare goods or services meeting the same needs or intended for the same purpose;
3. objectively compare one or more material, relevant, verifiable and representative
features of those goods and services.

As mentioned above (see supra, 3.1.3), the first criterion is strictly applied in highly
polluting sectors.”’”> Environmental claims, including comparative environmental claims,
should be accurate in a sense of being relative, e.g., “less harmful for the environment” instead

27 European Commission, Flash Eurobarometer 566: Consumer behaviour in the energy transition (2025) 47.
272 Ibid., 49.

273 UCPD Guidance, 1.2.6.

274 Ibid., 4.1.1.7.

75 Ibid., 4.1.1.3.
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of “environmentally friendly”*’® Gas still has a highly negative overall impact on the

environment, and a claim, including a comparative one, should not suggest the opposite.?”’

The requirement for potential impact on a transactional decision will also be easily met, given
evidence that many European consumers base their purchasing behaviour on comparisons of

products' environmental aspects.?’8

The second criterion requires that the objects of comparison are present on the same market and
target a similar audience for a similar purpose; they should serve the same function. The
comparator should, moreover, be specific. Claims such as “Natural gas stands out for its
reduced environmental impact compared to other energy sources available on the market” are
problematic and already misleading, as it is unclear to which other energy sources gas is
compared.?’’ The claim is, moreover, misleading as the statement is factually incorrect. As
mentioned before (supra, 2.2), the total climate impact of gas can be as bad as or worse than
that of coal when leakage rates are high. The statement is also false, as renewable energy
sources such as solar and wind are available on the market, generate electricity without
combustion, and have a lower lifecycle impact than any fossil fuel, including gas.

The last criterion mentioned in the UCPD Guidance is that the claim needs to compare
objectively material, relevant, verifiable, and representative features of those goods and
services. The comparison must be sufficiently precise and grounded in methodologically sound
benchmarks that allow for measurement and assessment. The environmental parameter being
compared (e.g., CO2 emissions) must be clear, and the scope of the comparison and the
methodology used to determine that parameter should also be clear.

Compliance with the requirements of relevance and representativeness may also imply that the
comparison methodology must include all emission categories material to the assessment. For
example, where a claim states that gas results in lower carbon emissions, it may be necessary
to account for all relevant emissions. A comparison between gas and coal would be misleading
if it omits to include a full life-cycle assessment. Methane leakage along the supply chain can
significantly increase its overall climate impact, making it as or even more polluting than coal
over short-term horizons.?*

276 Ibid.

277 See also the decision of the Danish Consumer Ombudsman Case No. 1992-324/5- 36, Danish Consumer
Ombudsman, ‘Guidance from the Consumer Ombudsman on the use of environmental and ethical claims, etc., in
marketing, August 2014°, (Memorandum) <https://forbrugerombudsmanden.dk/media/49009/vejledning-om-
miljoemaessige-paastande-engelsk-udgave-2.pdf>, 36, confirming that a claim on natural gas as non-polluting is
misleading.

278 European Commission, Flash Eurobarometer 566: Consumer behaviour in the energy transition (2025) 47.
27 Equally claims such as “Natural gas stands out for its reduced environmental impact compared to other fossil
fuels available on the market” are misleading as it is unclear to which other fossil fuel gas is compared.

280 See Directorate-General for Energy, ‘5 things you should know about biogas and biomethane’ (European
Commission, 9 October 2025) <https://energy.ec.europa.eu/news/5-things-you-should-know-about-biogas-and-
biomethane-2025-10-09_en>; Robert W. Howard, ‘The greenhouse gas footprint of liquefied natural gas (LNG)
exported from the United States’ (2024) Energy Sci. Eng. 1; IEA, ‘Assessing emissions from LNG supply and
abatement techniques’ (IEA A9 June 2025) 10-12; IEA, ‘Global Methane Tracker 2025° (IEA 7 May 2025) 21-
22; MIT Climate Portal Writing Team, ‘How much does natural gas contribute to climate change through CO,
emissions when the fuel is burned, and how much through methane leaks?’ (Climate Portal, 17 July 2023)
<https://climate.mit.edu/ask-mit/how-much-does-natural-gas-contribute-climate-change-through-co2-emissions-
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National guidance confirms these principles.?®! For instance, the Dutch ACM makes clear that
for comparative environmental claims not to be misleading, it is important to:
1. Make clear what you compare the product with, and on what element of the product the
comparison is made;
2. Make sure that the product or company on which you base your claim is similar and
uses the same calculation methods;
3. Substantiate the comparison with up-to-date and objective facts;
Use common standard units for the comparison;

5. Make sure that the comparative claim concerns a significant characteristic/sustainability
benefit.2?

The problem of unclear and misleading comparisons has been recognized by regulatory and
self-regulatory bodies. Dutch and British self-regulatory bodies found that comparative
environmental claims can be misleading when they omit material information about the basis
of the comparison.”® It is furthermore worth noting that the Guidance of the ACM explicitly
mentions the following claim as a misleading claim: “power generated by natural gas is clean
energy and does not burden the environment like power generated by coal”. The ACM indeed

when-fuel-burned>; Union of Concerned Scientists, ‘Environmental Impacts of Natural Gas’ (Union of Concerned
Scientists, 9 May 2023) <https://www.ucs.org/resources/environmental-impacts-natural-gas>.

2811n a similar manner the Commission has further developed requirements for comparative claims in its proposed
Green Claims Directive, Article 4: the use of equivalent information for the assessment of environmental impacts,
aspects or performance of compared products; the use of data generated or sourced in an equivalent manner for
the products or traders that are subject to comparisons; the coverage of stages along the value chain is equivalent
for the products and traders compared while ensuring that the most significant stages are taken into account for
products and traders compared; the coverage of environmental impacts, aspects or performances is equivalent for
the products and traders compared and ensures that those most significant are taken into account for all products
and traders compared; the assumptions used for the comparison are set consistent for the products and traders
compared

282 The Netherlands Authority for Consumers & Markets, ‘Guidelines regarding Sustainability Claims’ (2nd edn,
2023), 3. In a similar manner the Hungarian Competition Authority confirms most of these principles: (a) a claim
needs to apply to products in the same category for the same needs and applications, (b) the claim needs to be
clear and specific, (c) the object of comparison is up-to-date (Hungarian Competition Authority, ‘Green marketing
— Guidance for wundertakings from the Hungarian Competition Authority’ (2020) 11
<https://www.gvh.hu/pfile/file?path=/en/for professional users/guidance-

documents/szakmai_felhaszn_ tajekoztatok zold-iranymutatas 2020 a&inline=true>). The Danish Consumer
Ombuds also emphasizes the necessity to ensure that messages are up to date with technological developments or
comparable products (Danish Consumer Ombudsman, ‘Guidance from the Consumer Ombudsman on the use of
environmental and ethical claims, etc., in marketing, August 2014°, (Memorandum), 10
<https://forbrugerombudsmanden.dk/media/49009/vejledning-om-miljoemaessige-paastande-engelsk-udgave-
2.pdf>.

B Art.  7(1) UCPD, Reclame Code  Commissie, 7  March 2023,  2023/00040
<https://www.reclamecode.nl/uitspraak/?uitspraakld=422731>. The Dutch self-regulatory body also deemed that
a claim ‘emmission-poor’ when made in relation to gas could give the false impression that natural gas is emission
poor, when in fact it should be understood as less polluting than other types of fossil fuels (coal and oil) ; Reclame
Code Commissie, 31 May 2017, 2017/00283: in a similar sense the Dutch body also deemed that claims such as
‘clean, cleanest’ relating to furnaces could induce a false impression is absolute when in fact it is relative to the
comparison with other products.
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considers the claim misleading as the impression is wrongly given that gas is not polluting the
environment.?%*

In the absence of further specifications on the exact environmental aspects and the product
compared, the scope of the comparison, the method used, and data to substantiate the
comparison, we therefore consider the following claims contrary to the UCPD:

- “natural gas is the most environmentally friendly option compared to other fossil fuels”;

- “natural gas is a fossil fuel, but it is much less polluting than oil or coal”;

- “natural gas stands out for its reduced environmental impact compared to other energy
sources available on the market”;

- “burning natural gas is cleaner and more efficient than most fossil fuels™.

All of these claims mislead through omission. In addition, the use of the term ‘most
environmentally friendly’ and ‘cleaner’ can create the misleading impression of an
environmentally friendly product, which is not the case for gas, which still constitutes a highly
polluting energy source (supra, 2.2).2%

4.5.2 ECGTD

The ECGTD clarifies and codifies the principles identified above for applying the UCPD to
comparative environmental claims.

The ECGTD added paragraph 7 to Article 7 UCPD: “Where a trader provides a service which
compares products and provides the consumer with information on environmental or social
characteristics or on circularity aspects, such as durability, reparability or recyclability, of the
products or suppliers of those products, information about the method of comparison, the
products which are the object of comparison and the suppliers of those products, as well as the
measures in place to keep that information up to date, shall be regarded as material
information.”

Information about the method of comparison, the products that are the object of compared,
and the suppliers of those products, as well as the measures to keep that information up to
date, is now explicitly included as material information. Any omission of this information can
be regarded as a misleading practice through omission.

Although the wording of Article 7(7) UCPD seems to limit its scope to comparison services,
recital 6 implies that Article 7(7) is also applicable to simple product comparisons.?®® The

284 The Netherlands Authority for Consumers & Markets, ‘Guidelines regarding Sustainability Claims’ (2nd edn,
2023), 10. See also supra 4.3.1.

285 See also Bill Hare, and others, ‘Why gas is the new coal’, 4 November 2021 Climate Analytics,
<https://climateanalytics.org/publications/why-gas-is-the-new-coal>: ‘Natural gas was the largest source of fossil
CO; emissions increase (42%) in the decade 2010 to 2019, is responsible for about 60% of methane emissions
from fossil fuel production, and about 70% if the projected increase in fossil CO, emissions under current policies
to 2030".

286 ECGTD, recital 6 states that ‘Comparing products based on their environmental or social characteristics or
circularity aspects, such as durability, reparability or recyclability, is an increasingly common marketing
technique.’
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additional information to be regarded as material is a transposition of what was already required
for environmental comparative claims in general in the UCPD Guidance. Therefore, while at
first glance Article 7(7) seems to have a narrow scope, a contextualized reading with recital 6
and the UCPD Guidance makes clear that the paragraph also applies to claims that simply
compare products.®’

Article 7(7) UCPD firstly requires information on the method of comparison. The method
used to compare the products or services should be common and based on common
assumptions. The comparison must be sufficiently precise and grounded in methodologically
sound benchmarks that allow for measurement and assessment. This is a codification of what
was already recognized in the pre-existing UCPD Guidance.?®3

Article 7(7) UCPD secondly requires information on the product of comparison and the
supplier. Claims comparing environmental characteristics without detailing the product or
service compared with, can be considered misleading as they omit material information. Again,
this is a codification of a pre-existing interpretation of the UCPD?*°. Such a claim implies
superiority and suggests that a product is better than others without quite saying so (“no other
product is more effective”), and without even necessarily establishing that any products in the
category are effective. Therefore, claims such as “burning natural gas is cleaner and more
efficient” do not meet the comparability requirement as they do not clarify to which goods and
services they are compared, nor from which supplier, and can be considered misleading.?*° In
addition, as mentioned (supra, 4.5.1), such a claim is factually incorrect.

Lastly, Article 7(7) UCPD requires that information be provided on the measures in place to
keep the required information up to date. Omission of this information can again lead to the
qualification as a misleading omission.

To provide sufficient and up-to-date information on environmental aspects and comparative
methods, sustainability information tools are increasingly used. These tools could be defined as
“software, including a website, part of a website or an application, operated by or on behalf of
a trader, which provides information to consumers about environmental or social aspects of
products, or which compares products on those aspects”.?*! These tools are not necessarily
limited to supporting internal sustainability reporting. They may also provide ESG information
and enable comparisons across multiple ESG indicators.>”> A mere reference to the use of a

28T BCGTD, recital 6; UCPD Guidance, 4.1.1.7.

288 See also UCPD Guidance, 4.1.1.7.

289 Examples of decisions recognizing incomplete comparative claims to be misleading because they omit material
information on the comparator: Reclame Code Commissie, 7 March 2023, 2023/00040
<https://www.reclamecode.nl/uitspraak/?uitspraakld=422731>; Reclame Code Commissie, 31 May 2017,
2017/00283. See also Thomas Lyon and A Wren Montgomery, ‘The Means and End of Greenwash’ (2015) 28
Organization & Environment 223.; Rita Snyder, ‘Misleading characteristics of implied-superiority claims’ (1989)
18 Journal of Advertising 54.

20 Additionally, such claims give the impression that the energy source is environmentally friendly while it still
constitutes a highly polluting fossil fuel. See 2.2. and 4.5.1.

1 Art. 2(t), European Commission, Proposal for a Directive of the European Parliament and of the Council
amending Directives 2005/29/EC and 2011/83/EU as regards empowering consumers for the green transition
through better protection against unfair practices and better information, COM/2022/143 final.

22 For example, UNEP, ‘Database: Sustainability Risk Tool Dashboard> (July 2025)
<https://www.unepfi.org/themes/climate-change/the-sustainability-risk-tool-dashboard/>. See also: Watershed,
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sustainability tool is not sufficient to explain the comparison method. It should be ensured that
the comparison through this tool is objective, and compares products which serve the same
function, applies a common methodology and common assumptions, and compares material
and verifiable features, and is kept up to date.

Although the ECGTD clarifies what information must be provided when comparing the
environmental characteristics of products and eliminates uncertainty about whether certain
information qualifies as material, it does not materially alter the analysis set out above under
the UCPD.

We therefore consider the following claims to be contrary to the ECGTD:

- “natural gas is the most environmentally friendly option compared to other fossil fuels”;

- “natural gas is a fossil fuel, but it is much less polluting than oil or coal”;

- “natural gas stands out for its reduced environmental impact compared to other energy
sources available on the market”;

- “burning natural gas is cleaner and more efficient than most fossil fuels”.

All of these claims mislead through omission. In addition, the use of the term “most
environmentally friendly” and ‘“cleaner” can create the misleading impression of an
environmentally friendly product, which is not the case for gas that still constitutes a highly
polluting fossil fuel.

<https://watershed.com/en-GB>;  Esgrid, <https://esgrid.com/blog/carbon-footprint-software>;  Ecovadis,
<https://ecovadis.com/>; ESGtool, <https://www.esgtool.cu/en>.
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5. Main Findings

The energy sector plays a critical role in achieving the EU’s climate, consumer protection, and
energy security goals. However, the proliferation of environmental claims by gas and electricity
suppliers has increased the risk and prevalence of greenwashing. The aim of this study was to
analyse the legality of the most common and harmful environmental claims in the energy sector
under the requirements of the UCPD in its current form, as well as under the UCPD as amended
by the ECGTD.

Section 2 of this study first detailed the environmental and societal impacts of the energy sector.
The energy sector is the single largest contributor to global greenhouse gas emissions and is
therefore a central driver of climate change. The structural dependence on fossil fuels, both in
the direct pathway to final energy consumption and in the indirect pathway through electricity
production, explains why the energy sector contributes to global greenhouse gas emissions to
the extent it does. Scientific consensus is unequivocal: limiting global warming to 1.5°C
requires a rapid and sustained transition away from fossil fuels — including oil, coal, and gas —
and toward low-emission energy sources. Renewable energy is projected to be the cornerstone
of decarbonization efforts; electrification is clearly the way forward, as electricity can be
converted into energy services much more efficiently than incumbent fossil-fuel-based
technologies. The EU’s objective of achieving net-zero emissions by 2050 requires a decisive
scaling up of renewable energy, combined with a rapid reduction in fossil fuel use, not merely
to combat climate change but also to ensure energy security and affordability. A clear pathway
towards energy security and affordability, although not without its challenges, is the
diversification and expansion of homegrown clean energy production.

Section 2 also outlined the current and projected roles of fossil fuel companies as the backbone
of the current energy sector. The energy sources in their portfolio (e.g., coal, oil, gas, biogas)
have varying climate impacts. Fossil fuel companies are now attempting to reinvent themselves
as ‘energy companies’ that are committed to incorporating renewable energy into their energy
mix. However, their default business model still consists of expanding the extraction and sale
of fossil fuels, directly contradicting the Paris climate goals. Even as those companies promote
small ‘green’ initiatives, any advertising they run for their brand also continues to stimulate
consumption of their main offering: fossil fuel products. Given that over 80% of proven fossil
fuel reserves must remain unburned to meet a 1.5°C pathway, and given that fossil fuel
companies still spend only a tiny fraction of their budgets on renewables, the industry’s
structural incentives remain fundamentally incompatible with the climate objectives of the Paris
agreement and the EU and the EU’s ambition to become more energy independent.

Subsequently, section 2 of this study focused on how fossil fuel companies, now increasingly
rebranded as ‘energy companies’, tend to publicly highlight their green credentials while
continuing to pour substantial investments into fossil-fuel extraction, combustion, and sales.
Many companies also commit to net-zero targets and/or energy products in vague, difficult-to-
assess terms such as ‘green’ or ‘sustainable’, without an appropriate factual substantiation.
Several recent cases illustrate how national courts and enforcement authorities across the EU
are increasingly acting against greenwashing in the energy and other sectors. Then, the study
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identified and analysed five types of the most common and harmful misleading environmental
claims in the energy sector: 1. Generic environmental claims; 2. Offset-based claims; 3.
Environmental claims based on limited sustainable aspects of a product or business; 4. Claims
on future environmental performance; 5. Comparative claims.

In addition, section 2 of the study briefly discussed the role of the energy customer in the green
transition. Nearly a quarter of all energy produced is purchased and used by ‘consumers’ (within
the meaning of Art. 2(a) UCPD) for their own household (i.e., for non-professional purposes),
and green advertising influences consumer choices.

Section 3 of this study provided an overview of the current and forthcoming legal framework
(UCPD; ECGTD), including how this general framework (/ex generalis) interacts with specific
energy legislation (lex specialis).

Any claim that communicates certain information to consumers on the environmental impact
of energy products and services is to be assessed under the UCPD as lex generalis. All claims
assessed in this study are made by energy providers on their commercial websites and,
consequently, fall within the scope of the UCPD. Independent of the source of a claim, if a
consumer could be influenced in their purchasing decision, the claim falls within the scope of
the UCPD.

Articles 6 and 7 UCPD are particularly relevant to combat greenwashing under the current legal
framework of the UCPD. The European Commission’s Guidance document on the UCPD,
although not legally binding, is especially important when applying the UCPD to environmental
claims. National courts and enforcement authorities tend to determine whether the average
consumer is misled by an action or omission in tandem with assessing whether the action or
omission was likely to materially distort the average consumer’s transactional decision-making.
As explicitly mentioned in recital 18, the average consumer test is not an empirical or statistical
test but rather a normative test, requiring national courts and enforcement authorities to estimate
and examine the practice’s impact on the typical consumer, without having to commission an
expert’s report or a consumer research poll. In practice, recent national case law and
enforcement practice on greenwashing suggest that it has become more common to consider
empirical evidence within a normative framework. The study concludes that it is problematic,
and contrary to the UCPD, when national courts and enforcement authorities make their
evaluation entirely depending on surveys commissioned by the defendant to examine whether
the conditions of application of Articles 6 and/or 7 UCPD are fulfilled (as in the Repsol Spain
case). However, it is not problematic for courts to use empirical data, especially those derived
from independent research, to further corroborate their normative assessment of the average
consumer and the impact on the transactional decision.

The UCPD Guidance, national guidance, and national case law and enforcement practice
recognize the higher standards that apply to companies in highly polluting sectors, such as the
fossil fuel energy sector. The Dutch guidance of the ACM (2023) clarifies: “Companies in
heavily polluting sectors (for example, clothing and fossil fuel industries) should exercise extra
caution when using sustainability claims, as their products often have a (significant) negative
impact on sustainability. A claim can easily become misleading in such cases.” In addition, it
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would seem that the consumer’s awareness of the environmental impact of the product is more
quickly recognized in relation to products in highly polluting sectors. The higher standard of
care for fossil fuel energy companies also applies to the use of green imagery (for example,
images of trees, green leaves, logos of the planet, extensive use of green backgrounds, ...).

The UCPD generally must be applied in cumulation with energy sector rules, as the latter tend
not to impose requirements incompatible with the UCPD. The UCPD Guidance acknowledges
this explicitly by listing core EU energy laws as legal instruments that merely complement and
do not displace the UCPD.

The ECGTD amended the UCPD to further strengthen the fight against greenwashing. The
ECGTD aims to achieve its goal mainly by adding environmental and social characteristics,
and circularity aspects, as elements in relation to which companies should not mislead
consumers (amended Article 6(1)(b) UCPD); by prohibiting, subject to the transactional
decision test, claims on future environmental performance (new Article 6(2)(d) UCPD); and by
blacklisting the most problematic greenwashing practices, such as generic environmental
claims (Annex I, point 4a), carbon offset-based claims (Annex I, point 4c), and ‘halo’ claims -
claims that highlight a limited positive environmental attribute in a way that creates a broader,
unjustified impression of overall environmental sustainability (Annex I, point 4b). The ECGTD
does not replace the general standards under Articles 6 and 7 UCPD. The ECGTD, to a
considerable extent, echoes and codifies past practice and interpretation of the current UCPD,
ensuring an easier enforcement of the UCPD in greenwashing cases. Even after the ECGTD
applies, it is still possible for a commercial practice to comply with the ECGTD blacklist or
partial bans, but breach Articles 6 and 7 UCPD.

Section 4 of this study provided an in-depth analysis of the illegality of five different categories
of the most common and harmful environmental claims in the energy sector under the current
and forthcoming legal frameworks.

1. Generic environmental claims

Under the UCPD, vague and generic claims may be used only in exceptional circumstances.
Courts, enforcement authorities, the UCPD Guidance, and national guidelines have been
increasingly strict and critical of generic and vague environmental claims under Articles 6 and
7 UCPD. Absent prominent specifications or explanatory statements limiting the claim to
specific environmental benefits, such claims are very likely to mislead.

One of the only ways to legitimately make a generic environmental claim is when life cycle
assessment studies of the product have proven its environmental performance.

Generic claims are often accompanied by green imagery. Non-verbal elements and imagery
should also be truthful and not overstate the scale of the environmental benefit. Given the highly
polluting nature of fossil fuel companies, their use of green imagery is likely to be misleading.

We consider the following generic claims in the energy sector misleading under the UCPD:

99, ¢ 99, ¢

“green energy”; “100 % green electricity and gas”; “renewable energy”; “eco natural

29, ¢

gas™;

99, ¢

environmentally friendly natural gas’; “sustainable energy solutions to make efficient
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99, ¢ 99, ¢

use of energy”; “sustainable services and solutions”; “100 % green light’; “natural gas — an

99, ¢

ecological and advantageous source of energy”; “natural gas is environmentally
99, <6

friendly”; “renewable gas”; “thermogreen fuel oil”; “from renewable sources”; “Why choose
us for your electricity and gas? Peace of mind that comes from taking care of the planet”.

In addition, the claims above that link an environmental benefit to the highly polluting fossil
fuel business/highly polluting fossil fuel products (including oil but also gas) are particularly
misleading and false. As set out in detail, fossil fuels, including gas, are a central driver of
global greenhouse gas emissions.

In the absence of regulation determining excellent environmental performance in the energy
sector, the analysis of generic environmental claims in the energy sector is very simple: such
claims are prohibited per se under the ECGTD. This analysis is consistent with the existing
UCPD application. The ECGTD, however, offers the additional benefit of the fact that its
ban on generic environmental claims is not subject to the general transactional decision test.

We consider the following generic claims to be contrary to the ECGTD: “green energy”, “100

2 ¢¢ 99 ¢¢

% green electricity and gas”, “renewable energy”, “eco natural

29 ¢ 29 ¢¢

gas”, “environmentally friendly natural gas”, “sustainable energy solutions to make efficient

vh 1Y

use of energy”, “sustainable services and solutions”, “100 % green light”, “natural gas — an
99 ¢

ecological and advantageous source of energy”, “natural gas is environmentally
friendly”, “renewable gas”, “thermogreen fuel 0il”, “from renewable sources”.

The analysis above is different to the (limited) extent that the generic claim is covered by
a national/regional type I ecolabelling system.

11. Offset-based claims

Carbon offset-based claims in the energy sector are high-risk under the UCPD and even more
restricted under the ECGTD. Any such statement must always be objectively true, yet even
when factually accurate, it can still mislead if the supporting information is absent, incomplete,
or fails to meet the strict transparency requirements developed in the case law.

Across Europe, courts and enforcement authorities increasingly converge in finding that offset-
based claims generally breach the UCPD, even though they sometimes rely on different
analytical approaches. The common denominator is that offsetting claims tend to create an
overall impression of climate neutrality or environmental benefit that is either unsubstantiated
or contradicted by the scientific limitations of carbon credits.

In this context, we consider the following unqualified offset-based claims in the energy sector
misleading under the UCPD as they imply that the climate impact of the supplied energy (most
claims concern gas) has been neutralised or compensated, without a precise, immediate, and
verifiable explanation required by law:

EE T

“We compensate for the carbon footprint”, “We repopulate forests and reduce the planet’s

EE TS

C02 to offset the carbon footprint produced by the consumption of gas”, “we transform into
trees”, “we compensate  the  carbon  footprint  of gas”, “CO2  compensated

EZ T

gas”, “compensates for the supply of gas”, “The CO: emissions of gas consumption are
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compensated”, “Our gas offers with offset emissions”, “offset these unavoidable emissions by
purchasing carbon credits”, “tariff with a climate protection contribution”, “your CO>
emissions are accounted for and offset through climate projects”, “CO: compensated natural

I TS

gas”, “Compensation for your COz emissions through certified projects”.

Importantly, the ECGTD introduces a new practice to the blacklist that is deemed unfair in all
circumstances: point 4c prohibits any product-level claim that a product has a neutral, reduced,
or positive greenhouse gas impact when this claim is based on offsetting. As a result, marketing
products as “carbon neutral” or “CO: compensated” when the underlying mechanism relies on
purchasing carbon credits is unfair in all circumstances. The per se prohibition is limited to
product-level claims. Offsetting claims at the company level continues to be (strictly) assessed
under articles 6-7 UCPD.

We therefore consider the following offset-based claims in the energy sector — when presented
for products — misleading and per se prohibited under the ECGTD: “We compensate for the

I ENTY

carbon footprint”, “We repopulate forests and reduce the planet’s C02 to offset the carbon
footprint produced by the consumption of gas”, “we transform into trees”, “‘we compensate the
carbon footprint of gas”, “CO> compensated gas”, “compensates for the supply of

I TS

gas”, “The CO: emissions of gas consumption are compensated”, “Our gas offers with offset

I INTY

emissions”’, “offset these unavoidable emissions by purchasing carbon credits”, “tariff with a
climate protection contribution”, “your CO:z emissions are accounted for and offset through
climate projects”, “CQO; compensated natural gas”, “Compensation for your CO; emissions

through certified projects”.

II1. Environmental claims based on limited sustainable aspects of a product or business

Advertising by energy companies often focuses on specific aspects of their activities, more
particularly on renewable energy, notwithstanding the fact that this may only represent a small
part of the activities of the company concerned. Such practices are problematic, as there is the
‘halo’ effect, a concept identified in consumer behaviour research, whereby positive
information about one aspect of a company’s activities leads the consumer to form an overly
favourable perception of the company as a whole.

Such claims can be challenged under the general provisions of the UCPD, Articles 6 and 7,
where they create a misleading impression regarding the scale of a company’s sustainable
activities or obscure the overall environmental impact of the company’s operations.

Companies operating in carbon-intensive sectors must therefore take particular care not
to create the impression that renewable energy products represent a more significant part of
their activities than is actually the case. The omission of relevant contextual information may
lead to a misleading omission. In addition, combining claims relating to a company’s renewable
or lower-carbon activities with broader environmental claims can result in an overall
presentation that suggests that these characteristics apply to the company as a whole.

Against this background, we consider the following claims to be contrary to the UCPD: “700
% renewable energy” (in an ad for e.g. wind energy, if no information is given that the claim
does not concern all energy provided by the company); “We are working to help achieve a
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smooth energy transition, we will be powering millions more homes with wind, capturing and
storing carbon safely” (while producing mainly fossil fuels); Discover the actions of our
company to accelerate the energy transition (while still mostly expanding the use of gas/fossil
fuels); “Sustainability: green and renewable energy” (while producing mainly
fossil fuels); “As a customer, you get the lowest prices on the market while investing in climate
projects  that remove CQO: from the atmosphere” (while producing mainly
fossil fuels); “Renewable energy package” (while the package comprises mostly fossil
fuels); “Mix with Green gas, increasing green blend in the energy package from 1% to
5% 7 (while this blending mix forms part of a mandatory requirement set by law); “Green Fixed
Gas” (while the package comprises mostly of fossil gas/fossil fuels).

The ECGTD added a specific provision to the blacklist for claims focusing on specific aspects
/specific activities. Point 4b now prohibits in all circumstances: “Making an environmental
claim about the entire product or the trader’s entire business when it concerns only a certain
aspect of the product or a specific activity of the trader’s business.” Claims that could be
assessed as misleading under the UCPD may now fall within this blacklist, where they present
limited environmental attributes as representative of the entire product or business. For claims
falling within the blacklist, there is no need to demonstrate the potential impact on the
economic behaviour of the average consumer.

We consider the following claims tobe contrary tothe ECGTD (without the need
to demonstrate the potential impact on the economic behaviour of the average consumer): “700
% renewable energy” (in an ad for e.g. wind energy, if no information is given that the claim
does not concern all energy provided by the company); “We are working to help achieve a
smooth energy transition, we will be powering millions more homes with wind, capturing and
storing carbon safely” (while producing mainly fossil fuels); “Sustainability: green and
renewable energy” (while producing mainly fossil fuels); “As a customer, you get the lowest
prices on the market while investing in climate projects that remove CO: from the atmosphere.”
(while producing mainly  fossil fuels); “Renewable  energy  package”  (while  the
package comprises mostly fossil fuels); “Mix with Green gas, increasing green blend in the
energy package from 1% to 5%~ (while this blending mix forms part ofa mandatory
requirement set by law); “Green Fixed Gas” (while the package comprises mostly of gas/fossil
fuels).

IV. Claims on future environmental performance

Claims on future environmental performance are popular in the energy sector. Statements such

29 ¢ 99 ¢

as “net zero carbon objective,” “carbon neutrality,” “net zero CO: emissions,” or broader
“commitments to sustainability” are inherently forward-looking, as they refer to outcomes that

are expected to be achieved over extended time horizons.

We consider claims to be contrary to the UCPD first, if they are framed ambiguously, lack
substantiation through a credible transition plan, and/or are inconsistent with the
company’s ongoing, current, and planned activities. Claims relating to carbon neutrality cannot
be reconciled with continued investments in the expansion of fossil fuel
production. Second, claims that do not clearly state whether they concern scope 1, 2, or 3
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emissions are problematic. Finally, claims that appear to apply to current operations rather than
unequivocally to future activities are contrary to the UCPD. The following are examples of
claims that could be considered problematic: “zero CO: emissions by 2050, “Carbon neutral
by 2050, “aims for Net Zero Carbon”; “Net Zero Carbon by 2045, “Our global goal: net
zero CO; emission by 20507, “this will bring the total CO; emissions to zero”,
“to achieve zero net absolute emissions Scope 1 and 2 from the Upstream business in 2030 and
for all X businesses in 2040 and to achieve zero net emissions Scope 1, 2 and 3 relating to the
entire life cycle of the energy products marketed in 2050

The ECGTD introduced a new, specific rule concerning future environmental performance
claims (Art. 6(2)d UCPD), which constitutes an amendment to the general rules on misleading
actions. The new prohibition is to be welcomed where it explicitly confirms — in line with the
existing UCPD Guidance — the potential misleading character of future environmental
performance claims (subject to the transactional decision test). Under the new provision, future
environmental claims may be deemed misleading if they do not meet three cumulative sets of
substantiation requirements. As a first set of substantiation requirements, a future
environmental performance claim must be based on “clear, objective, publicly available and
verifiable commitments”. As a second substantiation requirement, those commitments must be
“[...] set out in a detailed and realistic implementation plan that includes measurable and time-
bound targets and other relevant elements necessary to support its implementation, such as
allocation of resources, [...].” As a third and final substantiation requirement, Article 6(2)(d)
UCPD provides that the foregoing elements must be “regularly verified by an independent
third-party expert, whose findings are made available to consumers”.

Article 6(2)(d) applies both to greenwishing claims that promote a trader’s
overall organization or brand and to claims relating to specific goods or services.

We consider the following claims to be contrary to the ECGTD if the claim is not
supported by the three sets of substantiation requirements: “zero CO: emissions by 2050";
“Carbon neutral by 20507; “Net Zero Carbon by 2045,”; ‘“ournet zero carbon
objective”, “aims for Net Zero Carbon”, “Net Zero Carbon by 2045, “Our Zero Carbon
goal”, “Strategy consistent with a warming well below 2°C”, “Our ambition: to achieve

FZ T

carbon neutrality by 2050, together with society”, “Our global goal: net zero CO: emission by

i«

20507, “committed to minimizing the environmental impacts of our activity”, “this will bring
the total CO; emissions to zero”, “to achieve zero net absolute emissions Scope 1 and 2 from
the Upstream business in 2030 and for all X businesses in 2040 and to achieve zero net
emissions Scope 1, 2 and 3 relating to the entire life cycle of the energy products marketed in

2050”.

In any case, for the substantiation requirements, it is not enough to have a transition plan. Such a
transition plan needs to be substantiated against scientific findings.

V. Comparative claims

Claims comparing the environmental impact of energy products have become common in the
energy sector and are often used to influence consumer choice between energy

69



suppliers. Despite their prevalence, many consumers who might wish to switch suppliers for
environmental reasons do not do so, partly because of the difficulty of comparing offers and
unclear information about environmental aspects.

The UCPD does not specifically regulate comparative claims, but they need
to comply with the provisions of the Misleading and Comparative Advertising Directive and
the general norms of the UCPD.

For comparative environmental claims, the UCPD Guidance makes clear that comparisons of
the environmental benefits of products and services should, among other things: 1. not be
misleading within the meaning of Articles 6 and 7 of the UCPD; 2. compare goods or services
meeting the same needs or intended for the same purpose; 3. objectively compare one or more
material, relevant, verifiable and representative features of those goods and services.

Comparisons must include all material emissions and environmental impacts. This is especially
relevant for claims involving gas: a fossil fuel that not only emits CO when burnt, but methane
leakage along the supply chain can significantly increase its climate impact, potentially making
it as polluting as coal. Comparative claims must not give the impression that gas does not pollute
the environment.

In the absence of further specification on the exact environmental aspects compared and the
product compared, the scope of the comparison, the method used, and data to substantiate the
comparison, we consider the following claims contrary to the UCPD: “natural gas is the most
environmentally friendly option compared to other fossil fuels”, “natural gas is a fossil fuel,
but it is much less polluting than oil or coal”, “natural gas stands out for its reduced
environmental impact compared to other energy sources available on the
market”, “burning natural gas is cleaner and more efficient than most fossil fuels”,

“natural gas. An ecological and advantageous source of energy”.

The ECGTD clarifies and codifies the principles identified above for the application of
the UCPD  to comparative environmental claims. Although the ECGTD clarifies the
information that needs to be provided when comparing the environmental characteristics of
products and eliminates uncertainty as to whether certain information qualifies as material, it
does not materially alter the analysis set out above under the UCPD. Accordingly, the same
claims as listed above are considered misleading under the ECGTD.
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