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INTRODUCTION TO THIS THEORETICAL BACKGROUND DOCUMENT 

 

 

 

 

 

 

 

Dear Reader,   

This theoretical background document is part of the training 
resources developed for Consumer PRO, an EU initiative that aims at making consumer 
organisations and other actors in consumer policy better equipped to protect consumers in their 
country.  

The goal of this document is to provide you and your teams with useful and relevant information on 
consumer rights. Its content has been prepared by BEUC policy experts in consumer rights, from a 
European perspective and in order to provide you with the keys to:  

- Quickly train your teams of practitioners,  
- Easily find pertinent information, 
- Enable your staff to better inform consumers about their rights, and, 
- Raise the awareness of your national ministries and authorities about consumer rights.  

This theoretical background document is based on a previous version and has been updated to 
reflect the fact that the Consumer Rights Directive 2011/83/EU and the Unfair Commercial 
Practices Directive 2005/29/EC were substantially amended by the Directive (EU) 2019/2161 of 27 
November 2019 on better enforcement and modernization of Union consumer protection rules. 
Furthermore, it takes into account the Directive (EU) 2019/770 on certain aspects concerning 
contracts for the supply of digital content and digital services (“Digital Content Directive”) which 
introduces a legal guarantee for digital content and digital service.  

This theoretical background document forms part of a series of training resources that are intended 
to be adapted to national specificities when they exist. There are complementary theoretical 
background documents accessible upon request or online, on the topics of Digital Rights and 
Collective Redress, in English as well as in many other European languages.  

About Consumer PRO 

Consumer PRO is an initiative of the European Commission under the European Consumer 
Programme and implemented by BEUC – the European Consumer Organisation. Its aim is to build 

https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=CELEX%3A32019L0770
https://www.beuc.eu/consumer-pro-boosting-professionals-consumer-protection#theoreticalbackgrounddocuments
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capacity of European consumer organisations and other actors in consumer policy through non-
formal education. The project covers the EU Member States, Iceland and Norway.  

For more information, please write to Info@consumer-pro.eu.   

The European Commission also offers hands-on training for SMEs that want to understand their 
obligations when trading with consumers in the EU without studying the legal background 
(ConsumerLawReady.eu). 

  

https://beuc.sharepoint.com/6CapacityBuidling/1_Consumer%20PRO/2_task%202_ToT/Theoretical%20background%20-%20General%20Consumer%20Law/Info@consumer-pro.eu.
http://www.consumerlawready.eu/
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1. INTRODUCTION AND HISTORY OF CONSUMER POLICY  

Following the creation of the European "single market", it was essential to implement a strong 
consumer protection policy and to grant the 500 million consumers of the EU market with solid 
rights.  

Consumer protection is recognized in the Treaty on the Functioning of the European Union (TFEU)1.  

Article 12 TFEU establishes that “[c]consumer protection requirements shall be taken into account in 
defining and implementing other Union policies and activities”. And article 169 TFEU indicates that 
“[…] to promote the interests of consumers and to ensure a high level of consumer protection, the 
Union shall contribute to protecting the health, safety and economic interests of consumers, as well 
as to promoting their right to information, education and to organise themselves in order to 
safeguard their interests”. These policies have materialised in concrete terms by considering the 
market developments and the evolution of EU competences. Consumers are protected in the EU 
against unfair commercial practices, unfair contract terms, and must be provided with clear and 
comprehensible information before the conclusion of their contracts. They enjoy guarantee rights 
in case of problems with purchased goods, digital content and digital services.   

EU consumer law has been built during the last three decades on directives harmonising the 
different aspects of consumer protection. The below sections provide an overview of the main 
consumer rights as adopted by the European legislator. Today, most parts of EU consumer law are 
fully harmonised, meaning that Member States cannot keep or adopt higher levels of consumer 
protection. However, in some circumstances the directives have allowed national legislators to 
deviate from the European rules (e.g. by introducing additional requirements for pre-contractual 
information to be provided in the business premises). It is important also to stress that everything 
that is not covered by EU law, is the competence of the Member States and therefore there can be 
differences between Member States (e.g. regarding rules on contract formation).  

 

2. KEY CONSUMER RIGHTS AND OBLIGATIONS IN A NUTSHELL  

2.1. Pre-contractual information requirements  

Before being bound by a contract the consumer shall be informed of certain information to allow 
them to make an informed choice.  

This pre-contractual information should be easily readable and understandable by an average 
consumer and should be provided in a clear, legible and comprehensible manner. The set of pre-
contractual information that should be given to consumers is defined in the Directive 2011/83/EU 

 
1 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
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on consumer rights 2 (“Consumer Rights Directive” or “CRD”) and varies depending on the type of 
transaction made: 

• Article 5 provides the list of pre-contractual information that should be provided for in-shop 
purchases.  

• Article 6 lists the information requirements for distance and off-premise contracts (e.g. 
online purchases), including regarding the existence of a right of withdrawal. 

•  
Some contracts such as social services, social care, gambling, time-sharing contracts are 
excluded from the scope of application of the Consumer Rights Directive. A full list of the 
exemptions is found in Article 3(3) of the Directive. 

• For some contracts, specific pre-contractual information is required by sectoral legislation, 
such as for consumer credit contract 3 or electronic communications services4. 

• In addition, the Article 3(4) of the Consumer Rights Directive introduced the possibility for 
Member States to exempt low value transaction (less than €50) from the pre-contractual 
information requirements. This exemption is possible with regard to off-premise contracts 
only.  

 
2 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029  
3 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for consumers and 
repealing Council Directive 87/102/EEC 
4 See Directive (EU) 2018/1972 (European Electronic Communications Code), Articles 102–107. 

https://eur-lex.europa.eu/eli/dir/2011/83/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029
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At national level: Ireland  

According to the Consumer Rights Directive, Member States can go beyond the requirements and 
introduce additional information requirements for contracts concluded on premises. To check which 
Member States decided to go further, you can refer to the report on the application of the Consumer 
Rights Directive Final report2F2 and the table provided to that end3F3F5.  

The directive allows Member States to do this only for contracts, which are not distance and off-
premises contracts. For distance and off-premises contracts the directive does not foresee this 
possibility due to the full harmonization effect6. 

Ireland has exempted low value transactions (less than €50) in the provisions of the Consumer Rights 
Bill 2022. However,  where two or more off-premises contracts with related subjects are concluded 
at the same time, the total payment to be made by the consumer will be taken into account.  

In the context of off-premises contracts for repairs and maintenance where the consumer explicitly 
requested the trader to carry out repairs and maintenance; where both perform their obligations 
immediately and the payment by the consumer under the contract is not more than €200 , the new 
Bill provides that comprehensive detail must be provided to the consumer in advance before the 
consumer is contractually bound. 
 

The purpose of the Bill is to consolidate and update the legislative provisions that regulate the main 
types of consumer contract. It also gives effect to Directive (EU) 2019/770 on certain aspects 
concerning contracts for the supply of digital content and digital services, Directive (EU) 2019/771 on 
certain aspects concerning contracts for the sale of goods, and to the main provisions of Directive (EU) 
2019/2161 on the better enforcement and modernisation of Union consumer protection rules.  

Consumer Rights Bill 2022  https://www.oireachtas.ie/en/bills/bill/2022/44/#    
   

The Consumer Rights Bill 2022 will give effect to Directives 2019/770 and 2019/771 and the main 
provisions of Directive 2019/2161. It includes provisions in consumer contracts for the rights and 
remedies for (i) the sale of goods, (ii) the supply of digital content and digital services, and (iii) the 
supply of non-digital services. Provisions for consumer information and related rights and consumer 
rights on the cancellation of distance and off-premises contracts and enhanced unfair terms in 
consumer contracts are included. It also amends the Consumer Protection Act 2007 which will 
strengthen the enforcement powers of the Competition and Consumer Protection Commission, the 
Consumer Credit Act 1995 to provide for rights and remedies in hire-purchase agreements and 
consumer-hire agreements and section 12(13) of the Competition and Consumer Protection Act 2014.  

 
5 https://ec.europa.eu/info/sites/info/files/overview_regulatory_choices.pdf 
6 For distance and off premises contracts, under Article 6(7) CRD, Member States only had the regulatory choice to maintain or 
introduce in their national law language requirements regarding the contractual information, so as to ensure that such information is 
easily understandable by the consumer. 

http://ec.europa.eu/newsroom/document.cfm?doc_id=44637
https://ec.europa.eu/info/sites/info/files/overview_regulatory_choices.pdf
https://www.oireachtas.ie/en/bills/bill/2022/44/
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The Consumer Rights Directive has been amended by the Directive (EU) 2019/2161 on better 
enforcement and modernisation of Union consumer protection rules, the so called “Modernisation 
Directive”. As of 28 May 2022 (date of application of transposition measures), several pre-
contractual information requirements will be updated and new additional pre-contractual 
information requirements for distance and off-premises contracts will be applicable.  

For instance, traders will be obliged to provide consumers with their telephone number and e-mail. 
Traders may also set up alternative means of communication for consumers (e.g. chats, automated 
voice assistants, chatbots, etc.), which must ensure direct and effective communication. With 
respect to such communication tools, the trader should clearly and timely inform consumers 
whether they allow keeping track of the content and date/time of the correspondences. Where 
applicable, traders will also have to inform consumers of price personalisation based on automated 
decision making.  

As of 28 May 2022, the new Article 6a of the revised Consumer Rights Directive will introduce new 
specific information requirements for contracts concluded on online marketplaces. Before the 
conclusion of a contract, the provider of the online marketplace will have to inform consumers 
about the main parameters determining ranking of offers presented as a result of the search query, 
and the relative importance of those parameters as opposed to other parameters. In addition, 
consumers should be informed: 

- Whether the third party offering the goods, services or digital content is a trader or not, 
based on the declaration of that third party to the provider of the online marketplace. 

- Where the third party is not a trader, that the EU consumer rights do not apply to the 
contract.  

- Where applicable, how the obligations related to the contract are shared between the third 
party offering the goods, services or digital content and the provider of the online 
marketplace.  

This information must be presented in a clear, appropriate, and comprehensible manner, and in a 
way appropriate to the means of distance communication used. For example, it can be provided in 
a specific section of the website interface that is directly and easily accessible from the page where 
the offers are presented. 

 

At national level: Ireland  

Member States can impose additional information requirements for providers of online 
marketplaces.  

By way of example, The Consumer Rights Bill 2022 provides – at 
https://www.oireachtas.ie/en/bills/bill/2022/44/# and 

https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://www.oireachtas.ie/en/bills/bill/2022/44/
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Section 13: Power of Minister to extend application:   

That the Minister may make regulations to apply this Part to contracts for the sale of goods with 
digital elements where the consumer provides, or undertakes to provide, personal data instead 
of paying the price to the trader. Provision of personal data in this case is separate to where 
personal data is processed by the trader for the purpose of supplying the goods with digital 
elements or complying with necessary legal requirements. The Minister may make regulations, 
having consulted as appropriate, where the  specified contracts are on a significant scale and 
their regulation is in the interest of consumer protection and fair competition. The regulations 
may provide for the application of this Part, as provided for in the regulations, to be subject to 
modifications as specifed.   

 

In addition to the list of information that should be provided prior to conclusion of a contract, the 
Consumer Rights Directive also defines the formal requirements on how this information needs to 
be provided:   

- Article 7 sets formal requirements for different types of off-premises contracts, for instance 
it establishes that traders need to provide pre-contractual information in writing (on paper, 
or with the consumer consent – on another durable medium7) in a legible, plain and 
intelligible language. 
 
 

- Article 8 provides a list of formal requirements for distance contracts. For instance, the 
Directive says that pre-contractual information should be provided or made available to 
consumers in a way appropriate to the means of communication used, in a plain and 
intelligible manner. To be concrete, it means that mandatory information must be easily 
accessible and prominently visible to consumers. Providing this pre-contractual information 
into the terms and conditions will not be considered as sufficient. The Directive also imposes 
a special requirement for contracts concluded via electronic means that place consumers 
under an obligation to pay8. In such situations, traders should make consumers aware, in a 
prominent and clear manner, directly before they place their orders, at least of: 

- the main characteristics of the goods or services. 
- the total price of the goods or services. 
- the duration of the contract and/or the condition to terminate it in case of 
undetermined duration contract. 
- where applicable, the minimum duration of consumers’ obligations under the 

contract.  

Before the conclusion of the contract, consumers should also be clearly informed if there is an 
obligation to pay, otherwise, they shall not be bound by the contract9. This means that the button 

 
7 Article 7(1) CRD.  
8 Article 8(2) CRD.  
9 Idem, second subparagraph.  
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used to place the order on the website or app interface must be clearly labelled. The respective 
indication (label) must be on the button itself or immediately next to it. 

Furthermore, the Directive provides for formal rules for contracts concluded via means of distance 
communications which impose technical limits on the amount of information that can be presented 
to the consumer, such as telephone calls, voice operated shopping assistants, SMS.10 In such 
situations, the Directive allows the trader to provide the consumer with a more limited range of 
information elements before the distance contract is concluded, whereas all remaining information 
required by Article 6(1) must be provided by another source in plain and intelligible language (e.g. 
an email or hyperlink to a webpage).  

 

At national level : Ireland 

Member States cannot impose further formal pre-contractual information requirements to fulfil 
the information obligations defined in the Consumer Rights Directive, except for formal 
requirements for distance contracts concluded by telephone calls. In the latter case, Member 
States may require that traders confirm the offer to the consumer, who will be bound only once 
they have signed the offer or sent a written consent11. Members States can also provide that 
such confirmation must be made on a durable medium.  

To check how all EU countries have transposed the Consumer Rights Directive, you can consult 
the Consumer Law database4F4F12.  

The Consumer Rights Bill 2022 (https://www.oireachtas.ie/en/bills/bill/2022/44/#) provides for 
the consumer in two ways. 

1: A trader who telephones the consumer to conclude the contract must, at the beginning of the 
call, disclose his identity and the purpose of the call and   

2: Section 106: Information requirements for a distance contract provides that the trader must 
provide the information specified (in Schedule 3 of the Bill) in a clear and comprehensible 
manner and provide the model cancellation form (set out in Part 2 of Schedule 4 of the Bill), 
where the right to cancel the contract exists, before the distance contract is binding. 

 

With the updated Consumer Rights Directive, consumers will also benefit from the rights and 
protection of the Directive not only when they pay with money for goods or services, but also 
where they provide personal data in order to receive digital service or content. However, the rules 
of the Directive would not apply where data is strictly necessary for the purpose of performing the 
contract and complying with legal requirements (e.g. e-mail address to which the digital content 
needs to be supplied or registration of the consumer for security and identification purposes where 
specifically laid down by applicable law). 

 
10 Article 8(4) and (5) CRD.  
11 Article 8(6) CRD.  
12 https://e-justice.europa.eu/content_consumer_law_database-591-en.do 

https://e-justice.europa.eu/content_consumer_law_database-591-en.do
https://www.oireachtas.ie/en/bills/bill/2022/44/
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2.2. Right of withdrawal  

The right of withdrawal is a powerful tool that EU law gives to the consumer. It allows the consumer 
to cancel, without providing any justification, the contract within 14 days after they have received 
the goods. The rules on the right of withdrawal for service contracts effectively allow the consumer 
to test the service and decide, during the 14-day period from the conclusion of the contract, 
whether to keep it or not.  

Two different withdrawal regimes apply for digital content, depending on the mode of delivery. 
Digital content supplied on a tangible medium follows the rules for goods (e.g. a DVD with a movie 
or videogame) – i.e. withdrawal is possible within 14 days of delivery. In contrast, there is no right 
of withdrawal in the case of supply of digital content downloaded online, subject to several 
conditions – consent for delivery prior to period expiry, warning of loss of right of withdrawal and 
acknowledgement by the consumer.13 

• Pursuant to Article 9 of the Consumer Rights Directive, the right of withdrawal applies both 
to consumer contracts concluded at a distance and consumer contracts concluded outside 
the business premises.  

• Article 11 of the Consumer Rights Directive provides information on how consumers can 
exercise their right of withdrawal. 

• Article 12 is dealing with the affects of withdrawal upon exercise of the right.  
• Articles 13 and 14 set up, respectively, the obligations of the trader and of the consumers in 

the event of withdrawal.  
• Article 15 deals with the effects of the exercise of the right of withdrawal on ancillary 

contracts. 
• Finally, Article 10 of the Directive specifies the consequences for traders of an omission to 

provide consumers with pre-contractual information on the right of withdrawal (i.e. 
extension of the withdrawal period to 12 months from the end of the initial withdrawal 
period, no liability for the diminished value of goods, conditional release from the obligation 
to pay for services and online digital content received).  

 
However, all distance/off-premises contracts do not benefit from a right of withdrawal. There are 
13 exemptions, for example:  

• goods that have been personalized at consumer’s request;  
• service contracts, after the service has been fully performed if the performance has begun 

with the consumer’s prior express consent, and with the acknowledgement that they will 
lose their right of withdrawal once the contract has been fully performed by the trader; 

 
13 Article 16(m) CRD. 
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• the supply of sealed goods which are not suitable for return due to health protection or 
hygiene reasons and were unsealed after delivery; 

• contracts concluded at a public auction, etc.  

Full list of exemptions can be found in Article 16 of the Consumer Rights Directive. 

For more practical examples please refer to Section 5.11 of the Guidance on the interpretation and 
application of the Consumer Rights Directive, available here.  

As of 28 May 2022, and the entry into force of the Modernisation Directive, Member States will 
have a regulatory choice to extend the duration of the right of withdrawal period from 14 to 30 
days for two types of off-premises contracts:  

• Unsolicited visits by a trader to the consumer's home – namely when a trader visits 
consumers at their home without being invited or without their prior agreement; 
and  

• Excursions organised by a trader with the aim or effect of promoting or selling 
products to potential consumers.  

The aim of this option is to offer additional protection to consumers regarding these specific sales 
practices and/or channels.  Traders will be required to inform consumers before the conclusion of 
the contract about the duration of the withdrawal period14.  

In its original version the Consumer Rights Directive, and consequently the right of withdrawal, 
applied only to contracts where consumers are under an obligation to pay a price. Under the new 
Article 3(1)(a) CRD, introduced by the Modernization Directive, consumers will have a right of 
withdrawal also when they acquire digital content and/or use digital services not by way of 
payment, but by providing personal data (unless this data is necessary for the purpose of 
performing the contract or complying with legal requirements). The Directive now regulates the 
consequences of the withdrawal concerning data with specific obligations for traders15 but also for 
consumers16.  

Furthermore, the updated Consumer Rights Directive requires that Member States ensure that 
infringements of the national provisions adopted pursuant to the Directive are sanctioned in an 
effective, proportionate, and dissuasive manner. Pursuant to Article 24 of the CRD, national 
authorities concerned by a coordinated action17 regarding cross-border infringements that affect 
consumers in several Member States will have the power to impose a fine of up to 4% of the 
trader's annual turnover, or up to €2 million where turnover information is not available. Member 
States are free to maintain or introduce higher maximum fines.  

 
14 On 15.02.2022 the updated information about the Member States regulatory choices is not yet available on the website of the 
European Commission 
15 New paragraphes 4 – 8 in article 13 CRD.  
16 New paragraph 2a in Article 14 CRD.  
17 See Regulation (EU) 2017/2394 on cooperation between national authorities responsible for the enforcement of consumer 
protection laws.  

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0083&from=FR#d1e989-64-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2804%29&qid=1640961745514
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2.3. Consumer Rights and guarantees 

The Directive on certain aspects concerning contracts for the sale of goods18 (hereafter the “SGD”) 
and the Digital Content Directive (hereafter “DCD”) 19  are two important protection tools for EU 
consumers as they introduce a mandatory guarantee of conformity for goods and for digital content 
and services. 

The DCD concerns the provision of digital content and services. 
Digital content is defined as data produced and delivered in digital 
form (e.g., music, video, etc.), whereas digital services are those 
enabling the creation, processing or storage of data in digital form 
(e.g., cloud storage), or services enabling the sharing of and 
interaction with such data (e.g., Facebook, YouTube, etc.). The DCD 
applies independently of the medium used for the transmission of, 
or for giving access to, the digital content or digital service. The 

Directive also applies to any tangible medium used exclusively as a carrier for digital content (e.g., 
DVDs). Number independent interpersonal communication services (e.g. WhatsApp) are also 
included in its scope, although internet access and other electronic communications services are 
excluded20. 

The SGD covers all contracts for sale of goods, whether they are concluded by physical presence (in 
stores), online, or through other means of distance selling. Goods with a digital component (e.g. a 
smart washing machine or a smart watch) are covered by the SGD.  

Under SGD21, the seller is liable to the consumer for any lack of conformity which exists at the time 
when the goods are delivered, and which becomes apparent within two years of that time: 

- Under the Directive22, if a defect appears during the first year, the seller is automatically 
responsible for it.  

- However, if the defect appears after the first year, the seller can then ask the consumer to 
prove that it existed at the time of delivery. 

The SGD covers also goods with pre-installed software (i.e. a smart phone) and goods which are 
connected to a digital service (i.e. internet-of-things products) as long asthe digital component is 
necessary for the goods to perform its functions and was offered under the same sales contract.. 
This means for example that consumers will benefit from legal guarantee rights for pre-installed 

 
18 Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on certain aspects concerning contracts for 
the sale of goods, amending Regulation (EU) 2017/2394 and Directive 2009/22/EC, and repealing Directive 1999/44/EC  
19 Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects concerning contracts for 
the supply of digital content and digital services 
20 Article 3(5)(b) DCD. 
21 Article 10(1) SGD.  
22 Article 11(1) SGD.  
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software, if a security patch is not provided, or if updates are not delivered. However, if the goods 
and software are offered separately (e.g. consumers downloads an app on their smartphone that 
was not pre-installed), then the conformity of that software will be covered by the rules of DCD. 

 

National level: Ireland 

Concerning the reversal of the burden of proof, Member States were able in the transposition process to 
extend the reversal period to two years23. As a result, Member States may have transposed the Directives 
differently – see overview by Member States here 24. 

In Ireland the Consumer RIghts Bill 2022 (https://www.oireachtas.ie/en/bills/bill/2022/44/#) 

 provides for a longer period and states that If the contract is for goods with digital elements for a 
continuous supply of digital content or digital service for a specified period, liability applies for a lack of 
conformity of the digital content or digital service during that period. Where updates are supplied by the 
trader or any other person supplying the digital content or digital service, liability of the trader applies for 
lack of conformity caused by an update which exists at the time of supply or installation or caused by a 
failure to supply an update when it should have been supplied. The consumer’s right to a remedy for lack 
of conformity with the sales contract where the trader is liable will apply for 6 years from (i) the relevant 
time for goods other than goods with digital elements and (ii) the time the lack of conformity of the digital 
content or digital service occurs or becomes apparent during the period they are supplied under the sales 
contract for goods with digital elements.  

 

Regarding digital content(s) and digital service(s):  

• Under article 12(2) of the DCD, if the consumer contract provides for a single act of 
supply (ex: the download of a song) or a series of individual acts of supply, the 
burden of proof with regard to whether the supplied digital content or digital service 
was in conformity at the time of supply shall be on the trader, as long as the lack of 
conformity becomes apparent within a period of one year from the time when the 
digital content or digital service was supplied.  

• Under the article 12(3) of the DCD, where the consumer contract provides for 
continuous supply over a period of time (e.g. subscription video streaming service), 
the burden of proof with regard to whether the digital content or digital service was 
in conformity (within the period of time during which the digital content or digital 
service is to be supplied under the contract) shall be on the trader for a lack of 
conformity which becomes apparent within that period.  

• The burden of the proof can be shifted to the consumer, if the trader demonstrates 
that the digital environment of the consumer is not compatible with the technical 

 
23 Article 11(2) SGD.  
 

https://www.oireachtas.ie/en/bills/bill/2022/44/
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requirements of the digital content or digital service and the trader informed the 
consumer of such requirements in a clear and comprehensible manner before the 
conclusion of the contract. The consumer is obliged to cooperate within reasonable 
limits with the trader to help ascertain the cause of lack of conformity.25   

 

To determine if a product or a digital service or content conforms or not to the contractual 
requirements, the SGD and DCD introduced a number of objective and subjective criteria. For 
example, objective criteria are that the digital content, service(s) and goods must be supplied with 
any accessories and instructions which the consumer may reasonably expect to receive. Traders 
providing digital content or digital service(s), shall also ensure that the consumer is informed of, 
and supplied with updates, including security updates, that are necessary to keep the digital 
content, or the digital service(s), in conformity. On the other hand, subjective criteria are for 
instance that the goods, the digital content or service(s) shall be of the description, quantity, and 
quality, and possess the functionality, compatibility, interoperability and other features, as required 
by the contract. Both objective and subjective criteria have to be considered on an equal footing.  

For digital content and service(s), subjective and 
objective requirements for conformity are defined 
respectively in Article 7 and 8 of the DCD, whereas 
Article 9 regulates incorrect integration, which can 
also result in lack of conformity if: (a) the digital 
content or digital service was integrated by the 
trader or under the trader's responsibility; or (b) 
the digital content or digital service was intended 
to be integrated by the consumer and the incorrect 
integration was due to shortcomings in the 
integration instructions provided by the trader.  

For the conformity of goods, subjective and 
objective criteria are defined in article 6 and 7 of the SGD. Similarly to the DCD, additional rules on 
lack of conformity due to incorrect installation are set in Article 8 of the SGD.  

Unlike the Sales and Guarantee Directive26 from 1999, both the SGD and DCD are based on the 
principle of “maximum harmonisation”27, which means that Member States cannot deviate from 
the requirements unless otherwise provided for in the Directives. Some regulatory choices have 
been given to EU Member States to go beyond the requirements of the Directives, in particular to 

 
25 Article 12 (4) and (5) DCD. 
26 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer 
goods and associated guarantees  
27 Article 4 SGD and Article 4 DCD. 
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maintain the level of consumer protection already applied at national level28 . As a result, Member 
States may have transposed some provisions of the SGD and DCD differently.  

The EC website provides a quick and complete overview of the situation 29 per Member State 
regarding the legal guarantee period. It also presents the national implementation 30 of each of the 
Member States.  

In a nutshell, the new Directives also established:   

• Coverage of all new and second-hand goods sold by traders by a two-year legal guarantee of 
conformity as defined in Article 10 of the Sale of Goods directive. A strict and fully 
harmonized hierarchy of remedies in case of lack of conformity of goods, digital content and 
digital services and harmonized modalities for the exercise of those remedies. The consumer 
may, in accordance with Article 13 and 14 of the DCD and Article 13 of the SGD, in order to 
bring the product into conformity, request repair or replacement and, if this is impossible or 
disproportionate, a reduction in price or rescission of the contract.  
 

• Repair or replacement shall be free for consumers as set up in Article 14 (1) as well as 
bringing digital content/service in conformity shall be free of charge to consumers according 
to Art. (3) of the DCD.   

•  
• The DCD31 provides for the harmonized rules on the obligations of the consumers and the 

traders in case termination of a contract for non-conformity of a digital content or a digital 
service.  
 

• The Sale of Goods Directive32 allows Members States to introduce in their national 
legislation a possibility for traders and consumers to reduce by contractual agreement the 
duration of the legal guarantee in the case of sale of second-hand goods. However, the 
duration agreed in the contract may in no way be less than one year.  

 

 

 
28 For example, under the Article 11(2) of the Sales of Goods Directive, Member States may maintain or introduce a reversal of the 
burden of proof longer that the 1-year period provided by the Directive.  
29 On 15.02.2022 the updated information about the Member States full transposition is not yet available on the website of the 
European Commission  
30 On 15.02.2022 the updated information about the Member States full transposition is not yet available on the website of the 
European Commission  
31 Articles 16 to 18 of DCD.  
32 Article 10(6) SGD. 
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• The DCD provides for harmonized remedies33, if traders fail to supply a digital content or 
digital service. It also provides for harmonized rules if digital content or services are 
modified by traders34.  

 
• The DCD35 provides that consumers will also have the right to a remedy in case of faulty 

digital content or service, even where they did not pay a price but provided their personal 
data (e.g., creation of an account on social media).  
 

• The Sale of Goods Directive36 introduces additional rules for commercial guarantee, broadly 
defined as any undertaking of the trader to reimburse the price paid or to replace, repair or 
service goods when they are not in conformity or do not meet other requirements. In 
addition, the Directive introduces a special type of the commercial guarantee - commercial 
guarantee of durability. If a producer offers to the consumer a commercial guarantee of 
durability, they are liable directly to the consumer, during the entire period of the 
commercial guarantee of durability for repair or replacement under the conditions laid 
down in Article 14. 

 
• The commercial guarantee can be provided by the seller or another party such as the 

manufacturer. It is legally binding37 on the issuer, but the rights thereunder are set 
contractually and will therefore vary from one trader to another or even for different goods 
offered by the same trader. Furthermore, the conditions laid down in associated advertising 
available at the time, or before the conclusion, of the contract, will also form part of the 
scope of the commercial guarantee. 

 

To sum up – Areas harmonised by the Directives  

- Conformity of goods, goods with digital elements, digital content and digital services:  
o Conformity criteria  
o Liability of the trader 

- Remedies  
o Remedies for failure to supply of digital content/services 
o Remedies for lack of conformity  
o Modalities, including burden of proof, time limits obligations of the parties  
o Modification of digital content or digital service  

 
33 Article 13 DCD.  
34 Article 19 DCD. 
35 Article 3(1) DCD.  
36 Article 17 SGD.  
37 Article 17(1) SGD. 
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- Everything else = national law  

 

2.4. Unfair Commercial Practices  

A commercial practice is unfair, under EU law, when it prevents the consumer from taking a fully 
informed transactional decision. Unfair commercial practices are prohibited across the EU. 

As the Unfair Commercial Practices Directive 2005/29/EC (“UCPD”) is a maximum harmonisation 
Directive, Member States have the same standards of consumer protection against unfair 
commercial practices. In practice, this means that the rules must be the same across the EU. 
Nevertheless, to protect the economic interest of consumers, the UCPD allows Member States to 
impose more stringent requirements in the area of financial services and real estate property. 
Furthermore, the UCPD does not prevent Member States from adopting provisions to protect the 
legitimate interests of consumers in the context of unsolicited visits by a trader to a consumer’s 
home or excursions organised by a trader with the aim or effect of promoting or selling products to 
consumers38. 

• The Directive prohibits misleading commercial practices. The latter are composed of 
misleading actions (Article 6) and misleading omissions (Article 7)  

• The Directive also prohibits so called aggressive commercial practices. Such aggressive 
practices are defined in Article 8 and Article 9 of the UCPD.  

• There are 31 black-listed practices including both online and offline commercial conducts 
which may negatively impact a consumer’s free and fully informed economic decision - 
Annex 1 of the UCPD. The first 23 black-listed practices concern misleading behaviour of the 
trader and the last 8 are prohibited aggressive practices. All these 31 practices are unfair in 
all circumstances, a case-by-case assessment not being necessary.  

 

The UCPD has also been amended by the “Modernisation Directive”. As of 28 May 2022, Annex I of 
the Directive, that contains the list of commercial practices which shall in all circumstances be 
regarded as unfair, will be extended by 4 new prohibited practices, namely:  

• Providing search results in response to a consumer’s online search query without clearly 
disclosing any paid advertisement or payment specifically for achieving higher ranking of 
products within the search results39. 

• Reselling events tickets to consumers if the trader acquired them by using automated 
means to circumvent any limit imposed on the number of tickets that a person can buy or 
any other rules applicable to the purchase of tickets40. 

 
38 New paragraphs 5 and 6 in Article 3 UCPD 
39 New point 11a of the UCPD Annex 1. 
40 New point 23a of the UCPD Annex 1. 
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• Stating that reviews of a product are submitted by consumers who have actually used or 
purchased the product without taking reasonable and proportionate steps to check that 
they originated from such consumers41. 

• Submitting or commissioning another legal or natural person to submit false consumer 
reviews or endorsements, or misrepresenting consumer reviews or social endorsements, in 
order to promote products42. 

Traders will also have to provide the following information that will be regarded as material for 
consumers 43:  

• for products offered on online marketplaces, whether the third party offering the products 
is a trader or not, on the basis of the declaration of that third party to the provider of the 
online marketplace. If the failure by the marketplace to inform about the identity of the 
actual trader creates the impression that the marketplace is the actual trader, this may 
result in it being liable for the obligations of the trader; 
 

• If traders provide access to consumer reviews of products, provide information about 
whether and how they ensure that the published reviews originate from consumers who 
have actually used or purchased the product. This information should cover both the 
specific measures to ensure authenticity and also explain more generally the processing of 
reviews in order to ensure that they are genuine. This includes explanation on how the 
presentation of reviews is influenced by sponsored reviews or by contractual relations 
between the trader publishing them (in particular, a platform) and the reviewed traders 
hosted on the platform as well as information on whether all reviews are published, how 
they are sourced, how average review scores are calculated. This information must be clear, 
intelligible, and made available ‘when providing access to consumer reviews’, i.e. 
information should be made available from the same interface where reviews are published 
for consultation, including via clearly identified and prominently displayed hyperlinks.  if 
traders offer consumers the possibility to search for products offered by different traders or 
consumers via keywords or other entries, they should clearly inform consumers of the main 
parameters determining the ranking of the results displayed and the relative importance of 
those parameters. Therefore, this information requirement applies only to traders that 
allow consumers to search for products offered by other, third party, traders or by 
consumers, i.e. online marketplaces and comparison tools. It does not apply to traders that 
provide their consumers with a possibility to search only amongst their own offers of 

 
41 New point 23b of the UCPD Annex 1.  
42 New point 23c of the UCPD Annex 1.  
43 New Articles 7(4)(f), (4a), 7(6) UCPD. 
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different products. The information requirement also does not apply to ‘online search 
engines’44. 

The UCPD45 will also expressly prohibit marketing a good, in one Member State, as being identical 
to a good marketed in other Member States, while that good has significantly different composition 
or characteristics (the so called “Dual Quality”), unless justified by legitimate and objective factors 
(e. g. the use of local or seasonal ingredients, voluntary commitment by the trader to promote 
healthier food, or national rules on the composition of products).  

It will also introduce new rules for “door-step-selling” and commercial excursions. With the new 
provisions, Member States will have regulatory options to introduce further national measures such 
as stronger rules on the right of withdrawal to better protect their consumers in these types of 
sales (see point 2.2 above). 

The updated UCPD will also introduce46 an explicit obligation for Member States to provide for 
proportional and effective individual remedies for victims of unfair commercial practices, which  are 
not provided for in the original version of the Directive. Those must include, depending on the 
circumstances of the case:  

- termination of the contract, 
- price reduction, or  
- compensation for damages.  

Member States retain the possibility to offer also other remedies to the victims of unfair 
commercial practices.  

Finally, Member States must ensure that infringements of the national provisions adopted pursuant 
to the UCPD are sanctioned in an effective, proportionate, and dissuasive manner. Pursuant to  
Article 13 of the updated UCPD, national authorities concerned by a coordinated action47 regarding 
cross-border infringements that affect consumers in several EU Member States have the power to 
impose a fine of up to 4% of the trader's annual turnover, or up to €2 million where turnover 
information is not available. Member States are free to maintain or introduce higher maximum 
fines. 

 

 
44 As defined in Regulation (EU) 2019/1150 on promoting fairness and transparency for business users of online intermediation 
services 
45 New Article 6(2)(c) UCPD.  
46 New Article 11a UCPD. 
47 See Regulation (EU) 2017/2394 on cooperation between national authorities responsible for the enforcement of consumer 
protection laws  
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2.5. Unfair Contract terms   

The Unfair Contract Terms Directive ("UCTD") 48 protects consumers against unfair standard terms 
which create in contracts between a consumer and a trader a significant imbalance between the 
rights and obligations of the parties to the contract, to the detriment of the consumer - (Article 3 
UCTD).  

• The annex of the Unfair Contract Terms Directive contains an indicative and non-exhaustive 
list of clauses that could be considered as unfair. Contract terms that are offered to 
consumers must always be drafted in a plain and intelligible language, so that they are clear, 
legible and comprehensible, both in terms of form and content. In case of doubt as to the 
interpretation of the term, the interpretation most favourable to the consumer shall apply - 
(Article 5).   

• The UCTD fairness requirements apply to the contract terms related to the main subject 
matter of the consumer contract and to the adequacy of the price and remuneration 
stipulated therein only if these terms are not in plain intelligible language (Article 4(2)). 

• Contract terms which are considered unfair are not binding for consumers, as provided for 
under national law, and thus cannot have any effect on consumers. The contract will remain 
binding if it can subsist without the unfair terms - (Article 6). 

 

The UCTD allows member states to adopt or maintain stricter national provisions to ensure a higher 
level of consumer protection - Article 8. It could be the introduction of a so called “black-list” of 
unfair contract terms (i.e. in France) or the extension of the application of the UCTD rules to 
contracts that have been individually negotiated between the consumer and the trader.  

 

At national level: Ireland 

The Directive has been amended by the Directive (EU) 2019/2161 of 27 November 2019 on 
better enforcement and modernisation of Union consumer protection rules, part of the ‘New 
Deal for Consumers”, or the so called “Omnibus Directive” i.e Modernisation Directive.  

In Ireland the new Consumer Rights Bill 2022 (https://www.oireachtas.ie/en/bills/bill/2022/44/#) 
provides that: 
1: No term may be implied into a consumer contract that would be unfair if it were an express 
term of such a contract. 

2: An unfair term of a consumer contract is not binding on the consumer.  

3: A term in a consumer contract is unfair if it causes a significant imbalance in the parties’ rights 

 
48 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts 

https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=celex%3A31993L0013
https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://www.oireachtas.ie/en/bills/bill/2022/44/
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and obligations to the detriment of the consumer.  

4: Part 1 of Schedule 5 (which is subject to Part 2 of the same Schedule) contains an indicative 
non-exhaustive list of consumer contract terms presumed to be unfair under this Part. Such a 
consumer contract term may be assessed for unfairness under section 130. The Minister, having 
consulted as appropriate, may make regulations under subsection (4) where (s)he is satisfied that 
it is necessary in the interests of consumer protection and fair competition.  

 
The UCTD has also been amended by the “Modernisation Directive”.  

Just as the Unfair Commercial Practices Directive, the updated Unfair Contract Terms Directive will 
also give national authorities the power to impose effective, proportionate and dissuasive 
sanctions. Member States may limit those sanctions to situations where contract terms are 
expressly defined as unfair in all circumstances by national law or where the trader continues to use 
contract terms which have been found unfair by a final decision of the competent court or 
administrative body (Article 8b(2)). When working together, in the framework of a coordinated 
action,49 on cross-border infringements that affect consumers in several EU Member States, 
national authorities will have the power to impose a fine of up to 4% of the trader's annual 
turnover (Article 8b(4)), or up to €2 million where turnover information is not available (Article 
8b(5)). Member States are free to maintain or introduce higher maximum fines.  

3. MAIN CHALLENGES CONCERNING GENERAL CONSUMER POLICY   

3.1. Pre-contractual information 

Pre-contractual information is one of the most recognized consumer rights. ￼However, numerous 
surveys, studies and judgments of national and European courts highlight that many 50 do not 
respect their obligations to provide pre-contractual information to consumers 51.  

 

 

 

3.2. The right of withdrawal  

This right allows a consumer to test and inspect products and services bought at a distance. 
Consumers can withdraw from a contract concluded online within 14 days of the reception of 

 
49 Under Regulation Regulation (EU) 2017/2394 on cooperation between national authorities responsible for the enforcement of 
consumer protection laws   
 
51 In 2015, a large-scale check coordinated by the European Commission (“SWEEP”) highlighted that on 743 websites controlled, 
irregularities were confirmed in 436 cases (63%). [https://ec.europa.eu/info/live-work-travel-eu/consumers/enforcement-consumer-
protection/sweeps_en] 

https://ec.europa.eu/info/live-work-travel-eu/consumers/enforcement-consumer-protection/sweeps_en
https://ec.europa.eu/info/live-work-travel-eu/consumers/enforcement-consumer-protection/sweeps_en
https://ec.europa.eu/info/live-work-travel-eu/consumers/enforcement-consumer-protection/sweeps_en
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delivery (in the case of a product) or the conclusion of the contract (for services). It is the consumer 
right most widely known by EU citizens 52 and 95 % of EU shoppers consider it as important 53.  

This right of withdrawal was introduced by the Consumer Rights Directive 54 to counterbalance the 
situation of consumers who buy online, as the latter do not have the possibility to inspect the 
products as would be the case in a brick-and-mortar shop.  

However, although this right is well-known and straightforward, in practice consumers face many 
obstacles to enforce it, such as:  

• Some traders refuse to apply the Directive.  
• Some traders refuse to reimburse consumers when they want to enforce this right.  
• Consumer sometimes receive only a partial refund, some traders pretexting that the 

consumer has misused the product, without providing any proof (i.e. photo). 
• Some traders falsely claim not to have received the product returned by the consumer. 
• Some traders refuse to reimburse the consumer via the same means of payment used by 

the consumer but give vouchers instead.  

 

3.3. Consumer Rights and guarantees 

If a consumer buys goods or digital services or digital content 
from a European trader or a trader directing sales to the 
European market, they are entitled to a legal guarantee (see 
point 2.3 above).  

This legal guarantee shall be distinguished from so-called 
“commercial guarantees”. The latter are additional contractual 
guarantees, offered by the seller or the manufacturer, which are 
binding in accordance with the specific conditions set by the 
issuer.  These two types of guarantees lead to numerous disputes 
for European consumers:  

• There is a great deal of confusion for consumers between the legal guarantee of 
conformity and the so-called commercial guarantees. In practice, very often, traders do 
not inform consumers about the legal guarantee of conformity even though it is an 
obligation, but only refer to their commercial guarantees (i.e. Apple case).  

• Some traders refuse to apply the legal guarantee, which often obliges consumers to pay 
for expensive counter-expertise to enforce their rights.  

 
52 https://ec.europa.eu/info/sites/info/files/consumer-conditions-scoreboard-2017-edition_en.pdf  
53 Study on the application of the Consumer Rights Directive (2017), 160.  
54 Article 9 of the Consumer Rights Directive. 

https://ec.europa.eu/info/sites/info/files/consumer-conditions-scoreboard-2017-edition_en.pdf
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• Some traders ask the consumer to pay for the repair under the legal guarantee which is 
forbidden by EU law.  

• Some traders ask consumers to advance the return costs but do not reimburse the 
consumer afterwards.  

• Under the SGD and DCD, if the lack of conformity appears during the first year, it is 
considered that the lack of conformity existed at the time of the delivery. Traders must 
apply the legal warranty of 2 years unless they prove that the consumer is at the origin 
of the defect. After the first year, the burden of the proof changes and it is up to the 
consumer to prove that the product was defective at the purchase time. In case of 
termination of contract following the application of the legal guarantee, refunds to 
consumers are often made after a long period of time (or even not made at all by rogue 
traders).  

• In principle, the duration of the legal guarantee is 2 years for all goods, whether the 
goods are new or second hand. However, in several Member States, the legal guarantee 
for second-hand products may contractually be reduced to no less than 1 year. Check 
your national law which implements the sale of consumer goods and associated 
guarantees directive. 

 

 

3.4. Unfair Commercial Practices  

A commercial practice is unfair where it is contrary to the requirements of professional diligence 
and distorts or is likely to substantially distort the economic behaviour of a reasonably well-
informed and reasonably observant and circumspect consumer in relation to a good or service.  

The Unfair Commercial Practices Directive 55 is fully harmonized56 and applies to all sectors. It is a 
very good tool for practitioners to know and use. However, its implementation is far from uniform. 
For example:  

• Consumers face unfair commercial practices in many areas and more and more in the 
digital area (social network, online platforms etc.).  

• Misleading environmental claims. This is even more relevant now with the European 
Green Deal. Some new unfair commercial practices have been added to the Annex in the 
“Modernisation Directive” such as hidden advertisements, or fake consumer reviews.   
 

 
55 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer 
commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 
2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the 
Council (‘Unfair Commercial Practices Directive’) 
56 Except for the aspects mentioned at point 2.4. 
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3.5. Unfair Contract terms  

The Unfair Contract Terms Directive (93/13/EEC) protects consumers against standard unfair 
contract terms imposed by traders. It applies to all contracts for the purchase of goods and services, 
whether they are online or offline. However, the Directive does not apply to contract terms which 
reflect mandatory statutory or regulatory provisions, as well as provisions or principles of 
international conventions to which the EU Member States or the EU are party, such as those in the 
transport area.  

The following is a non-exhaustive list of recurrent unfair clauses found in consumers contracts:  

• Consumers face contract terms which inappropriately exclude or limit consumers' rights 
to compensation if the trader fails to fulfil their part of the contract. 

• Some traders include clauses in their contracts which allow them to terminate a contract 
unilaterally without granting the same right to the consumer. 

• Some traders reserve the right to unilaterally amend contracts without having a valid 
reason to do so and without giving notice to the consumer. 

• Some traders insert clauses in their contracts to limit consumers' rights to take legal 
action. 

 
4. LAWS AND REGULATIONS AT EU AND NATIONAL LEVEL 

4.1. The Unfair Contract Terms Directive (“UCTD”)  

• Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts. 
• Guidance on the interpretation and application of Council Directive 93/13/EEC on unfair 

terms in consumer contracts. 
• Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 

2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 
2011/83/EU of the European Parliament and of the Council as regards the better 
enforcement and modernisation of Union consumer protection rules.  
 

At national level: Ireland 

• Under Article 8a of the Unfair Contract Terms Directive, Member States can take national 
measures that go beyond the UCTD requirements. The following table reflects the 
information provided by Member States (on 31/05/2019).  

• Transpositions at national level and in specific detail are provided for in the new 
Consumer Rights Bill 2022 - https://www.oireachtas.ie/en/bills/bill/2022/44/#   

Complementary documentation: 

• Practical information about the Unfair Contract Terms Directive available here.  

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0013:en:HTML
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2019.323.01.0004.01.ENG&toc=OJ:C:2019:323:TOC
https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://ec.europa.eu/info/notifications-under-article-8a-directive-93-13-eec_en
https://www.oireachtas.ie/en/bills/bill/2022/44/
https://europa.eu/youreurope/citizens/consumers/unfair-treatment/unfair-contract-terms/index_en.htm
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4.2 The Unfair Commercial Practices Directive (“UCPD”)   

• Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 
concerning unfair business-to-consumer commercial practices in the internal market and 
amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of 
the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the 
European Parliament and of the Council (‘Unfair Commercial Practices Directive’). 

• Interpretative guidelines of the Unfair Commercial Practices Directive.  
• Consolidated text of the reviewed Directive 2005/29/EC of the European Parliament and of 

the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in 
the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 
98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation 
(EC) No 2006/2004 of the European Parliament and of the Council. 

• Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 
2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 
2011/83/EU of the European Parliament and of the Council as regards the better 
enforcement and modernisation of Union consumer protection rules.  

 

 

At national level: Ireland 

• Transpositions at national level and in specific detail are provided for in the new 
Consumer Rights Bill 2022 - https://www.oireachtas.ie/en/bills/bill/2022/44/#   

 

Complementary documentation:  

• More information on the UCPD here.  

 

4.3 The Consumer Rights Directive (“CRD”)   

• Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on 
consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the 
European Parliament and of the Council and repealing Council Directive 85/577/EEC and 
Directive 97/7/EC of the European Parliament and of the Council Text with EEA relevance  

• EU Guidance on the Consumer Rights Directive 
• Consolidated text of the reviewed Directive 2011/83/EU of the European Parliament and of 

the Council of 25 October 2011 on consumer rights, amending Council Directive 93/13/EEC 
and Directive 1999/44/EC of the European Parliament and of the Council and repealing 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2805%29&qid=1640961745514
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1585324548367&uri=CELEX%3A02011L0083-20220528
https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://www.oireachtas.ie/en/bills/bill/2022/44/
https://ec.europa.eu/info/law/law-topic/consumer-protection-law/unfair-commercial-practices-law/unfair-commercial-practices-directive_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0083
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021XC1229%2804%29&qid=1640961745514
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1585324548367&uri=CELEX%3A02011L0083-20220528
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Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the 
Council  

• Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 
2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 
2011/83/EU of the European Parliament and of the Council as regards the better 
enforcement and modernisation of Union consumer protection rules.  

At national level: Ireland 

• Transpositions at national level and in specific detail are provided for in the new 
Consumer Rights Bill 2022 - https://www.oireachtas.ie/en/bills/bill/2022/44/#   

 

Complementary documentation:   

• More information on the Consumer Rights Directive  here.   
• Factsheets on the key facts on the Consumer Rights Directive here (in EN).  

 
 

4.4. The Sale of Goods Directive and the Digital Content and Digital Services 
Directive  

• Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on 
certain aspects concerning contracts for the supply of digital content and digital services,  

• Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on 
certain aspects concerning contracts for the sale of goods amending Regulation (EU) 
2017/2394 and Directive 2009/22/EC, and repealing Directive 1999/44/EC.  

 

Complementary documentation:   

 
57 On 15.02.2022 the updated information about the Member States full transposition is not yet available on the 
website of the European Commission 

At national level:  Ireland 

• Check your national law which implements the Directive (EU) 2019/770 on certain aspects 
concerning contracts for the supply of digital content and digital services, and the Directive 
(EU) 2019/771 on certain aspects concerning contracts for the sale of goods. Transpositions 
at national level available here57.  

• Transpositions at national level and in specific detail are provided for in the new Consumer 
Rights Bill 2022 - https://www.oireachtas.ie/en/bills/bill/2022/44/#   

https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://www.oireachtas.ie/en/bills/bill/2022/44/
https://ec.europa.eu/info/law/law-topic/consumers/consumer-contract-law/consumer-rights-directive_en
https://ec.europa.eu/info/sites/info/files/crd_arc_factsheet-consumer_en.pdf
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:32019L0770
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.136.01.0028.01.ENG&toc=OJ:L:2019:136:TOC
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:32019L0770
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.136.01.0028.01.ENG&toc=OJ:L:2019:136:TOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.136.01.0028.01.ENG&toc=OJ:L:2019:136:TOC
https://www.oireachtas.ie/en/bills/bill/2022/44/
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• Legal guarantees and commercial warranties on consumer goods in the EU, Iceland and 
Norway “Are they Worth the Money?”  Report of the ECC-NET (updated in April 2019).  

• Guarantee and returns – Practical information (to be updated soon).  

 
4.5. Legal references of the new Directive “for the better enforcement and 
modernisation of Union consumer protection rules” (Modernisation Directive)  

The Directive (EU) 2019/2161 on better enforcement and modernisation of Union consumer 
protection rules, so called “Modernisation Directive”:  

Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019 
amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the 
European Parliament and of the Council as regards the better enforcement and modernisation of 
Union consumer protection rules.  

 

5. RELEVANT CASE LAW 

5.1. Unfair Commercial Practices Data base 

Annex 1 of the Guidance on the implementation/application of the UCTD provides a list of all 
relevant EU case law relating to the Unfair Commercial practices. 

 

5.2. Unfair Contract Terms Directive data base 

Annex 1 of the interpretative guidance on the implementation of the UCTD provides a list of all 
relevant EU case law relating to the Unfair Contract Terms.   

 

5.3. Consumer Rights Directive data base 

Annex 1 of the interpretative guidance on the implementation of the CRD provides a list of all 
relevant EU case law.   

 

5.4. Documentation of the European Court of Justice on Consumer law cases 

In 2018, the European Court of Justice published a brochure (in EN) recalling the main cases held in 
the Consumer Law area (UCTD, UCPD etc.).   

5.5. Consumer Law Database 
The European Commission maintains a database with summaries of the most relevant cases for 
each of the directives: https://e-justice.europa.eu/591/EN/consumer_law_database 

https://www.europe-consommateurs.eu/fileadmin/Media/PDF/publications/etudes_et_rapports/Etudes_EN/Commercial_warranties.pdf
https://europa.eu/youreurope/citizens/consumers/shopping/guarantees-returns/index_en.htm
https://eur-lex.europa.eu/eli/dir/2019/2161/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1229(05)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2019.323.01.0004.01.ENG&toc=OJ:C:2019:323:TOC
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52021XC1229(04)&from=EN
https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-05/qd-05-17-118-en-n.pdf
https://e-justice.europa.eu/591/EN/consumer_law_database
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6. WHAT CAN CONSUMERS DO IF THEY HAVE A PROBLEM?   

6.1. National consumer associations 

Consumer associations have an extremely important role to play in the event of disputes between 
consumers and professionals. By clicking here, you can find a 
list of national consumer bodies by country.  

 

6.2. European Consumer Centres (ECC-NET)  

The ECC-NET is a network of consumer centres. They are 
competent to deal with cross-border issues between a 
consumer and a trader. There is one European Consumer 
Center (ECC) in each EU Member States, plus Norway and 
Iceland. The list of all the ECCs is available here.  

 

6.3. Small claim procedures in courts and the European Small Claim Procedure 
(“ESCP”)  

In many countries, consumers can use small claims procedures when they have disputes with the 
traders. Those procedures are usually cheaper and quicker than usual court procedures. But to be 
able to use small claims procedures? there is usually an upper limit of the value of the claim.  

 

 

National level: Ireland 

 

In Ireland, the Small Claims procedure is a service provided by District Court offices and is 
designed to handle consumer or business claims inexpensively without involving a solicitor.  

The local District Court Clerk, who is the Small Claims Registrar, processes small claims. 

Type of claims dealt with are claim for goods or services bought for private use from someone 
selling them in the course of a business (consumer claims); a claim for goods or services 
bought for business use from someone selling them in the course of a business (business 
claims); a claim for minor damage to property (but excluding personal injuries)a claim for the 
non-return of a rent deposit for certain kinds of rented properties. For example, a holiday 
home or a room / flat in a premises where the owner also lives. The claim cannot exceed 
€2,000.  The current fee to make a claim is €25. 

 
 

https://ec.europa.eu/info/policies/consumers/consumer-protection/our-partners-consumer-issues/national-consumer-bodies_fr
https://ec.europa.eu/info/live-work-travel-eu/consumers/resolve-your-consumer-complaint/european-consumer-centres-network_en
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If the trader is abroad, the consumer could use the European Small Claim Procedure. The European 
Small Claim Procedure is a simplified judicial procedure based on a standardized form available in 
all 28 EU Languages. Its objective is to simplify and speed up cross-border claims of up to €5000. 
The procedure is available in all EU Member States except Denmark.  

• Legal References:  
o Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11 

July 2007 establishing a European Small Claims Procedure. 
o Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 

December 2012 on jurisdiction and the recognition and enforcement of judgments in 
civil and commercial matters (recast) – so called “Brussels I”.  
 

• How to find the competent tribunal and the national costs of the procedure?  
o Tool to determine the relevant tribunal available here 
o Tool to determine the national costs of the procedure available here.  

 
• Complementary documentation on ESCP (Practice guide for the application of the ESCP, 

Infographic for consumers, Leaflet for legal professionals etc.) available here. 

 

6.4. Public authorities 

In some instances, consumers can submit complaints to the national public authorities, such as 
Market authorities or the regulators of specific sectors. However, not all authorities accept 
complaints from individual consumers. The authorities also do not deal with redress issues: e.g. the 
authority might sanction the company for unfair practice but would not say whether the consumer 
is entitled to a compensation. 

When the infringement of consumer rights is spread in many EU countries, the authorities of those 
countries cooperate and help each other to investigate through the special network, called 
Consumer Protection Cooperation network. 

 

• Legal reference: 

Regulation (EU) 2017/2394 of the European Parliament and of the Council of 12 December 2017 on 
cooperation between national authorities responsible for the enforcement of consumer protection 
laws and repealing Regulation (EC) No 2006/2004 (Text with EEA relevance).  

 

6.5. Alternative Dispute Resolution bodies (ADR) and Online Dispute Resolution 
platform (ODR) 

Alternative dispute resolution can be an efficient way for individual consumers to resolve their 
disputes with traders and to obtain redress. There are ADR bodies in all EU countries, and they are 

https://e-justice.europa.eu/content_small_claims_forms-177-en.do?clang=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02007R0861-20170714
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32012R1215
https://e-justice.europa.eu/content_small_claims-354-en.do
https://e-justice.europa.eu/content_court_fees_concerning_small_claims_procedure-306-en.do
https://e-justice.europa.eu/content_small_claims-42-en.do
https://eur-lex.europa.eu/eli/reg/2017/2394/oj
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created specifically to give consumers an easy and affordable way to resolve their disputes to make 
it easier and cheaper for consumers to fix their problems.  

Alternative Dispute Resolution bodies (ADR) 

Definition: Alternative Dispute Resolution (ADR) is an out-of-court process for solving disputes 
between a consumer and a trader, with the assistance of an ADR body. 

• Legal reference: 

Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative 
dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and 
Directive 2009/22/EC. You will find the current list of available ADR bodies here (classified by 
country and by sector).   

 

Online Dispute Resolution platform (ODR) 

Definition: The Online Dispute Resolution Platform (the ODR Platform) is an EU official website 
managed by the European Commission. Its objective is to help consumers and traders to find an 
out-of-court settlement to their disputes regarding their online purchases. The ODR platform is 
designed to facilitate communication between consumers, traders and ADR bodies if both 
consumer and trader agree to use it. 

• Legal reference: 

Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on 
online dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and 
Directive 2009/22/EC. The full list of ODR contact points is available here. Their role is to advise the 
consumers, traders and ADR entities on the functioning on the ODR platform, and on the other 
redress possibilities if the dispute was not resolved on the platform. 

 

 

6.6. Collective actions  
Where the same or similar unlawful practice concerns a number of consumers, the collective legal 
actions may be an efficient solution to enforce consumer rights.    

National level: Ireland 

In Ireland, responsibility is conferred on the European Consumer Centre (ECC) Ireland to host 
the Irish ODR contact and providing information in relation to the functioning of the ODR 
platform, and facilitating communication between the consumer, trader and competent ADR 
entity, if requested. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0011
https://ec.europa.eu/consumers/odr/main/?event=main.adr.show2
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0524
https://ec.europa.eu/consumers/odr/main/?event=main.complaints.odrList#inline-nav-3
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Definition : “The injunction action” means a legal action that is brought by a qualified entity to stop 
or prohibit traders’ infringements that harm of may harm the collective interests of consumers. The 
qualified entities are designated by EU countries. Some of them, under certain conditions, can 
initiate injunction actions in another Member State than the one of their designation. You can find 
the list of these qualified entities here.  

 

Legal reference :  

Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunctions for 
the protection of consumers' interests (Codified version) Text with EEA relevance. Directive 2009/22/EC 
will be repealed and replaced by Directive (EU) 2020/1828, please see below.  

Definition: ‘The representative action’  means an action for the protection of the collective interests 
of consumers that is brought by a qualified entity as a claimant party on behalf of consumers to 
seek an injunctive measure, a redress measure, or both. The qualified entity means any 
organisation or public body representing consumers’ interests which has been designated by a 
Member State as qualified to bring representative actions. Redress measures issued within the 
representative actions will require an infringing trader to provide consumers concerned with 
remedies such as compensation, repair, replacement, price reduction, contract termination or 
reimbursement of the price paid, as appropriate and as available under Union or national law. The 
representative actions should be available in all EU countries starting from 25 June 2023.   

 

Legal reference: 

Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on 
representative actions for the protection of the collective interests of consumers and repealing 
Directive 2009/22/EC (Text with EEA relevance).  

 

6.7. Ordinary court procedures 

Consumers can always use national court procedures, as access to justice is a fundamental right. 
However, in practice, very low number of consumers would go to courts, as this is usually very 
lengthy and expensive. 

 

7.  OTHER INTERESTING TOOLS: EU CASE LAW DATABASES  

Below you will find various tools to help you find quickly relevant cases. 

• The database of the European Court of Justice (Curia) available in all EU languages - here.  
• The Eur-Lex database: the European Union's legal database: EU case law in all EU official 

languages, including case law from the period before 17/06/1997 - here 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1566981122104&uri=CELEX:52019XC0715(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009L0022
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2020.409.01.0001.01.ENG
http://curia.europa.eu/juris/recherche.jsf?cid=3182802
https://eur-lex.europa.eu/collection/eu-law/eu-case-law.html
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• The JURIFAST database : the latter is run by  the Association of the Councils of State and 
Supreme Administrative Jurisdictions of the European Union (ACA Europe), which contains 
preliminary rulings by the European Court of Justice, and the relevant preliminary questions 
by the Member States' courts (this database works in English and French) – available here.  

• The JURE case-law database: the database was created by the European Commission, 
contains case law on jurisdiction in civil and commercial matters and on the recognition and 
enforcement of judgments in a State other than the one where the judgment was passed. 
This includes case law on relevant international conventions (i.e. 1968 Brussels Convention, 
1988 Lugano Convention as well as EU and Member State case law) – available here.  

 

  

http://www.aca-europe.eu/index.php/en/jurifast-en
https://eur-lex.europa.eu/collection/n-law/jure.html
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This document has been produced under a service contract with the European Commission. The content of 
it represents the views of the author only and is his/her sole responsibility. The European Commission does 
not accept any responsibility for use that may be made of the information it contains. 
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